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No. 11,498 


STATEMENT OP QUESTIONS PRESENTED 

I. Whether police officers having 1 information for more 
than a week from an alleged reliable informant that gam¬ 
ing was being conducted at certain premises could legally 
enter the residential portion of such premises without au¬ 
thority of a warrant and make searches and seizures, and 
thereafter legally make arrests as a result of what said 
searches and seizures disclosed. 

II. Whether under the circumstances referred to in 
Question I, where no reasons were offered for the non-pro¬ 
curement or attempted procurement of a search warrant 
by police officers, either prior to making the search or when 
they saw what was transpiring in the place searched, the 
evidence so obtained should not have been suppressed and 
the seized property returned when a motion therefor was 
seasonably made. 

III. Whether, pretermitting the legality of the searches, 
seizures, and arrests referred to in Question I and II, it 
was legal to find appellant guilty when no evidence was 
offered that the seized articles were items used in conduct 
of a “lottery” or were “lottery slips” within the proscrip¬ 
tion of the statutes. 
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In The 


UNITED STATES COURT OF APPEALS 

For the District of Columbia Circuit 


No. 11,498 


Raymond B. Fisher, 
Appellant, 

v. 

United States of America, 
Appellee. 


Appeal From Judgment of the United States District 
Court for the District of Columbia 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 
1291 of Title 28 of the United States Code, and Rule 37 of 
the Federal Rules of Criminal Procedure. 

j 

THE STATUTES j 

The Statutes (Sec. 22-1501, 1502, D.C. Code, 1940 Ed.) 
which appellant has been convicted of violating reads as 
follows: 

Section 22-1501: 

i 

“If any person shall within the District keep, set 
up, or promote, or be concerned as owner, agent, or 
clerk, or in any other manner, in managing, carrying 
on, promoting, or advertising, directly or indirectly, 
any policy lottery, policy shop, or any lottery, or shall 
sell or transfer any chance, right, or interest, tangible 
or intangible, in any policy lottery, or any lottery or 
shall sell or transfer any ticket, certificate, bill, token, 
or other devise, purporting or intended to guarantee or 
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assure to any person or entitle him to a chance of draw¬ 
ing or obtaining a prize to be drawn in any lottery, or 
in a game or device commonly known as policy lottery 
or policy or shall, for himself or another person, sell 
or transfer, or have in his possession for the purpose 
of sale or transfer, a chance or ticket in or share of 
a ticket in any lottery or any such bill, certificate, token, 
or other device, he shall be fined upon conviction of 
each said offense not more than $1,000 or be imprisoned 
not more than three years, or both. The possession of 
any copy or record of any such chance, right, or inter¬ 
est, or of any such ticket, certificate, bill, token, or 
other device shall be prima-facie evidence that the pos¬ 
sessor of such copy or record did, at the time and place 
of such possession, keep, set up, or promote, or was at 
such time and place concerned as owner, agent, or 
clerk, or otherwise in managing, carrying on, promot¬ 
ing, or advertising a policy lottery, policy shop, or 
lottery. (Mar. 3, 1901, 31 Stat. 1330, ch. 854, sec. 863; 
June 30, 1902, 32 Stat. 535, ch. 1329; Apr. 5, 1938, 52 
Stat. 198, ch. 72, sec. 1.)” 

Section 22-1502: 

“If any person shall within the District have in his 
possession, knowingly, any ticket, certificate, bill, slip, 
token, paper, writing, or other device used, or to be 
used, or adapted, devised, or designed for the pur¬ 
pose of playing, carrying on, or conducting any lottery, 
or the game or device commonly knowm as policy lot¬ 
tery or policy, he shall be fined upon conviction of each 
said offense not more than $500 or be imprisoned for 
not more than six months, or both. (Apr. 5, 1938, 52 
Stat. 198, ch. 72, Sec. 2.)” 

STATEMENT OF THE CASE 

Appellant was indicted jointly with Joe Battle, Roy O. 
Brooks, and James G. Faulkner on April 30, 1951, in a two- 
count indictment alleging violations of Sections 22-1501 and 
1502 of the D.C. Code (1940 Ed.) (JA 38-39). 

The first count alleged that the four defendants on or 
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about February 16, 1951, within the District of Columbia, 
were concerned as owmers, agents, and clerks, and in other 
ways, in managing, carrying on, and promoting a lottery 
known as the numbers game. i 

The second count alleged that the four defendants on 
or about February 16,1951, within the District of Columbia, 
knowingly had in their possession certain tickets, certifi¬ 
cates, bills, slips, tokens, papers, and writings used and to 
be used and adapted, devised, and designed for the purpose 
of playing, carrying on, and promoting a lottery knowm as 
the numbers game. The appellants were arraigned and 
entered pleas of not guilty to the indictment. 

Police officers of the Metropolitan Police Department 
entered premises of appellant on February 16, 1951, with¬ 
out authority of a search warrant or warrant of arrest, 
because they w T ere suspicious that said premises were a 
gaming establishment (JA 31) and “raided” same. They 
walked through a store of appellant’s which was about 25 
feet long and into a room in back of the store, which was 
part of the residence of appellant, wherein they made 
searches, seizures, and arrests. The said officers searched 
said residential part of premises of appellant and the per¬ 
sons of approximately eleven people without their consent, 
seized certain property from appellant, and then placed ap¬ 
pellant and two of the other defendants under arrest^ ex¬ 
cept the defendant Battle who had not yet arrived in said 
premises. Some time later the defendant Battle arrived 
in the premises, 'was immediately seized and searched by 
the same officers without his consent, certain of his property 
was seized by them, and he was thereafter placed under 
arrest. I 

Two motions for the return of seized property and the 
suppression of evidence (JA 39-40) were seasonably filed. 
A stipulation between the United States and appellant 
Fisher was also filed in this cause (JA 40-41). After con¬ 
sidering the testimony of the police officers and the stipula- 
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tion of the parties hereto, the Court, Judge McGuire pre¬ 
siding, overruled both motions (JA 14). 

The trial of appellant and the other three defendants 
indicted with him was commenced before the District Court 
without a jury on October 22, 1951, Judge Curran presid¬ 
ing. Defendants renewed their motions to suppress the 
evidence at the beginning of the trial. Further objections 
were seasonably made to the evidence of the arrests, 
searches, and seizures because they violated the constitu¬ 
tional rights of defendants. The trial judge considered 
said motions to suppress the evidence hereinbefore refer¬ 
red to and the oral objections to the admission of the evi¬ 
dence, and at the conclusion of all the testimony excluded 
the evidence seized from the defendant Battle, and deferred 
his verdict as to the admissibility of the evidence seized 
from appellant and others until briefs were submitted by 
counsel for both sides. 

After submission of briefs by counsel, the trial judge over¬ 
ruled objection of appellant, and admitted the evidence 
seized from appellant and the other defendants. The judge 
then found the appellant and Faulkner guilty on both counts 
of the indictment on January 25, 1952. The defendants 
Battle and Brooks were found not guilty. Appellant was 
sentenced on March 14,1952, to from six to eighteen months 
on the indictment. Faulker has not appealed. 

To prove its case the prosecution called two officers of 
the Metropolitan Police Department who testified regard¬ 
ing the searches, seizures, and arrests; and counsel for the 
government and appellant entered into a stipulation here¬ 
inbefore referred to which is part of the record. 

Sergeant Bonaccorsi, one of these officers, testified that 
he was assigned to the Vice Squad and went to the premises 
of the appellant on February 16, 1951, accompanied by 
other police officers; that he and the officers who assisted 
in the searches, seizures, and arrests had never been in 
the premises searched and went to said premises for the 
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purpose of investigating a complaint of gambling; that they 
did not have a search warrant or a warrant of arrest for 
anyone in said premises; that prior to the above date he 
had information regarding the premises but not regarding 
any particular individual therein; that he had such infor¬ 
mation approximately a week or so prior to Feb. 16, 1951, 
but would not divulge the name of the informant, and that 
such information was reliable and to the effect that said 
premises were used for gambling purposes; that he did not 
present, nor was the informer ever presented to the United 
States Commissioner or to any Court for the purpose of 
attempting to secure a search warrant or warrant of arrest 
for either the premises searched or any of the people who 
might be therein. 

That he entered the premises about 1:45 p.m. February 
16, 1951, and that the first room entered was a shoe shine 
parlor and valet shop about 25 or 30 feet long, with a long 
counter on one side and a shoe shine stand on the other; 
that he and the other officers proceeded through the valet 
shop and walked into part of the residence of the appel¬ 
lant, in which room the searches, seizures, and arrests (ex¬ 
cept Battle) were made; that he was not invited into the 
valet shop nor the room searched by anyone; that prior to 
entering the room searched he could see the defendant and 
several other people; that he went into said premises to 
see if there was any gambling going on; that after getting 
into the room he examined certain articles on two tables, 
and after said examination he determined that such was 
gambling paraphernalia; that the placed everyone in the 
room under arrest, but released all except three, who were 
made defendants. 

That the officers did not even enter the business part of 
the establishment to conduct any business involving the 
valet shop; that as he walked into the premises, neither 
he nor any of the other officers made any attempt to apply 
for a search warrant or warrant of arrest; that none of the 
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officers were responding to an emergency; that none of the 
people in the room searched attempted to escape nor did 
the persons in said room attempt to destroy anything 
therein; the officer reiterated that he could not tell what 
the papers and things seized were until he picked them 
up and examined them, after which he placed the appellant 
and others under arrest. He further reiterated that the 
reason he went to the premises was to see if there was an 
operation of a lottery going on. 

Officer Wallace Valentine, another of the police officers, 
testified that he went to the premises with Sergeant Bonac- 
corsi to “raid” the premises and because the police officers 
were suspicious that said premises were used as a gambling 
establishment; that some time after the police officers had 
walked in, and subsequent to the search of the room in 
back of the valet shop, he, Valentine stood in the valet shop 
and arrested Battle when Battle entered same; that he 
did not know Battle nor had he ever seen him before; that 
he never made any attempt to take the alleged informer to 
a United States Commissioner or Court for the purpose of 
attempting to secure a search warrant or warrant of arrest. 

The stipulation entered into by counsel states in sub¬ 
stance that on February 16,1951, the officers made a search 
of premises of appellant; that the officers walked through 
his store which was part of the premises and entered a room 
adjoining said store without his consent, which room was 
part of his living quarters; that it was not possible for 
anyone to see any evidence of gaming in said room unless 
and until an entry was made to said room which adjoined 
the valet shop; that he did not give the officers permission 
to enter the room, nor did they ask permission to do so; 
that the seizures made by the officers were on the tables 
in said room which could not be seen from the entrance, but 
which could only be seen by the officers after they entered 
the room searched. 

No evidence was offered that the seized articles which 
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were admitted in evidence against appellant represented 
certain tickets, certificates, bills, slips, tokens, papers, and 
writings used and to be used and adapted, devised^ and 
designed for the purpose of playing, carrying on, and con¬ 
ducting a lottery. 

STATEMENT OF POINTS 

I. The Court erred in denying appellant’s motions for 
the Return of Seized Property and the Suppression of 
Evidence. 

II. The Court erred in the admission of the evidence 
seized without a search warrant or warrant of arrest. 

III. The Court erred in finding appellant guilty. 

SUMMARY OF ARGUMENT 

a. Police officers may not conduct an exploratory search 
of premises without a warrant in order to secure evidence. 

b. Where officers are not responding to an emergency, 
compelling reasons must exist to justify the absence of a 
search warrant. 

c. Where suspects are not fleeing or attempting to escape 
or destroy the property intended to be seized, and officers 
are on the scene to prevent the same, there is no justifica¬ 
tion for their failure to then seek a search warrant. 

d. A search for evidentiary material tending to connect 

the accused with some crime is not made valid by what the 
search brings to light. ! 

e. When the search and not the arrest was the real object 
of the officers in entering upon the premises, and the arrest 
was an incident of the search, the search is not reasonable 
within the meaning of the Constitution. 

f. A search without warrant incident to an arrest is de¬ 
pendent initially on a valid arrest. 

g. Save in certain cases as incident to arrest, there is 
no sanction in the decision of the courts—Federal or state 
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—for the search of a private dwelling house without a 
warrant. 

h. Where evidence is unlawfully seized, the Court must 
order it suppressed and not admit such evidence at the trial 
of accused; and any conviction based on the admission of 
such evidence must be set aside. 

i. Where one is charged with conducting a “lottery” and 
with the possession of “lottery” slips, it is essential that 
proof be offered that the articles admitted in evidence were 
in fact items used, devised, or adapted for the conduct of 
a lottery, as proscribed in Sections 22-1501 and 22-1502 of 
the D.C. Code; and in the absence of such proof, it was fatal 
error for the trial court to make a finding of guilty. 

ARGUMENT 

I 

I. The Court erred in denying appellant’s motion for the 
Return of seized Property and the Suppression of Evidence. 

II. The Court erred in the admission of the evidence 
seized without a search warrant or warrant of arrest. 

Points I and II are predicated on the same legal prin¬ 
ciples and will therefore be argued together herein. It is 
obvious from the testimony of the police officers that they 
entered the premises in reality for the purpose of conduct¬ 
ing a general, exploratory search for merely evidentiary 
materials tending to connect the appellant with some crime. 
It is further obvious that the arrest of appellant was inci¬ 
dent to the seizure, and not the seizure to the arrest. This 
practice has been condemned on numerous occasions by the 
Supreme Court of the United States and this Court. Mc- 
Kniglit v. XJ. S., 87 U. S. App. D. C. 151, 153; See also 
Trupiano v. U. S., 334 U. S. 699, 707-708. 

There can be no question from the testimony that the 
conduct of the officers entering the premises of appellant 
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—even the valet shop—was for the purpose of searching 
and seizing, and in case of discovery of property which 
the officers might conclude to be incriminating evidence^ then 
to arrest and charge the appellant with what the illegal 
search and seizure might disclose. Officer Valentine stated 
that the officers “raided” the premises because they were 
suspicious that the premises were a gambling joint; (JA 
31) and further, that the officers went into said premises 
because of information given to them by an unidentified 
informer. The other police officer, Sergeant Bonac^orsi, 
testified that he w^ent to the premises for the purpose of 
investigating a gambling complaint and to see if there was 
any gambling going on (JA 3, 21, 23). He testified further 
that the appellant and others were not placed under arrest 
until he had made a search and an examination of the things 
seized, and he determined after such examination that they 
were evidence of gambling (JA 6, 27). It is obvious that 
this was not a search without warrant incident to a lawful 
arrest because such search, to be legal, is dependent initi¬ 
ally on a valid arrest. U. S. v. Rabinowitz, 339 U. S. 57. 

No reason was offered in this case for not obtaining a 
search warrant. No reason was given for not taking the 
alleged informer, whom the officers described as reliable, 
to a magistrate for the purpose of securing or attempting 
to secure a search warrant or a warrant of arrest. The 
search and seizure in this case was not incident to a law¬ 
ful arrest and cannot be justified on that basis. Further, 
there was no compelling reason to justify the absence of a 
search warrant before entering the premises. 

Sergeant Bonaccorsi further testified that he had never 
been in the premises searched prior thereto (JA 3). A 
search prosecuted in violation of the Constitution is; not 
made lawful by what it brings to light; nor can it be toler¬ 
ated under the constitutional system that evidence of crime 
discovered bv an officer in making a search without lawful 
warrant mav be used against the victim of unlawful search 
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where a challenge has been interposed. Byars v. U. S., 273 
U. S. 28. Weeks v. U. 8., 232 U. S. 383; Gouled v. U. S., 255 
U. S. 298; Amos v. U. S., 255 U. S. 313; Silverthorne Lum¬ 
ber Comapny v. U. S., 251 U. S. 385; Agnello v. U. S., 269 
U.S. 20. 

In this case, as in the case of D. C. v. Little, 85 U.S. App. 
D. C. 242, the Government lays great stress upon the fact 
that there was a complaint. As was stated by this Court 
in that case: 

“The District lays great stress upon the fact that 
there was a complaint, succinct and definite. But so 
far as we know, the existence of a complaint has never 
been held to be a basis for dispensing with a search 
warrant. Quite the contrary, the fact of a complaint 
shows (1) that there is an identifiable informant who 
could be taken before a magistrate; (2) that the en¬ 
forcement officers have no direct or personal knowl¬ 
edge of the alleged offense; and (3) that in all rea¬ 
sonable probability, a search warrant would be pro¬ 
curable. These are reasons for getting a warrant, not 
for failing to get one.” (Emphasis supplied.) 

The case of Henderson v. U. S., 4 Cir. 12 F. (2d) 528, 531, 
51 ALR 420, quoted in McKniglit v. U. S., supra, states 
that it is settled law on this proposition that: 

“When it appears, as it does here, that the search 
and not the arrest was the real object of the officers 
in entering upon the premises, and that the arrest was 
a pretext for or at most, an incident of the search” 

the search is not reasonable within the meaning of the 
Constitution. 

An arrest may not be used as a pretext to search for evi¬ 
dence see U. S. v. Lefkowitz, 285 U. S. 452, 467. Attention 
is directed to Byars v. U. S., supra , in winch the Supreme 
Court said: 

“The Fourth Amendment was adopted in view of 
long misuse of pow r er in the matter of searches and 
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seizures both in England and the colonies; and the as¬ 
surance against any revival of it, so carefully embodied 
in the fundamental law, is not to be impaired by judi¬ 
cial sanction of equivocal methods, which, regarded 
superficially, may seem to escape the challenge of il¬ 
legality but which, in reality, strike at the substance 
of the constitutional right. (Emphasis supplied.) 

I 

Attention is also called to Boyd v. U. S., 116 U. S. 616, 635, 
in which the Court said: 

. illegitimate and unconstitutional practices get 
their first footing in that way, namely: by silent ap¬ 
proaches and deviations from legal modes of procedure. 
This can only be obviated by adhering to the rule that 
constitutional provisions for the security of a person 
and property should be liberally construed. A close 
and literal construction deprives them of half of their 
efficacy and leads to gradual depreciation of the right, 
as if it consisted more in sound than in substance. It 
is the duty of courts to be watchful for the constitu¬ 
tional rights of the citizen, and against any stealthy 
encroachments thereon.” Gouled v. U. S., supra; 
Marron v. U. S., 275 U. S., 192; U. S. v. Lefkowitz, 
supra; Sgro v. U.S., 2S7 U. S. 210. (Emphasis sup¬ 
plied.) 

The record in this case shows conclusively that the search 
and seizure were made in the residential part of the prem¬ 
ises of appellant (JA 40, 41). This is shown by the; un¬ 
controverted stipulation in the case, and is to a great ex¬ 
tent corroborated by the testimony of the police officers. 
It has always been the law in the Federal courts that even 
if probable cause is shown, a search of a dwelling house 

mav not lawfullv be made without a warrant. In this con- 
• •/ 

nection, attention is called to the leading case of Agnello v. 
U. S., supra, in which the Supreme Court stated the follow¬ 
ing on Page 33: 

“Safeguards similar to the Fourth Amendment are 
deemed necessary and have been provided in the con- 
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stitution or laws of every state of the Union. We think 
there is no state statute authorizing the search of a 
house without a warrant; and, in a number of state 
laws recently enacted for the enforcement of prohibi¬ 
tion in respect of intoxicating liquors, there are pro¬ 
visions similar to those in Section 25 of the National 
Prohibition Act. Save in certain cases as incident to 
arrest, there is no sanction in the decisions of the courts, 
Federal or state, for the search of a. private dwelling 
house without a warrant. Absence of any judicial ap¬ 
proval is persuasive authority that it is unlawful. See 
Entick v. Carrington, 19 How St. Tr. 1030,, 1066. Be¬ 
lief, however well founded, that an article sought is 
concealed in a dwelling house, furnishes no justifica¬ 
tion for a search of that place without a warrant. And 
such searches are held unlawful notwithstanding facts 
unquestionably showing probable cause.” (And cases 
cited thereunder.) (Emphasis supplied.) 

This case also falls squarely within the case of McDonald 

v. United States, 335 U. S. 451. As stated therein: 

“This guaranty of protection against unreasonable 
searches and seizures extends to the innocent and guilty 
alike. It marks the right of privacy as one of the 
unique values of our civilization, and, with few excep¬ 
tions, stays the hands of the police unless they have a 
search warrant issued by a magistrate on probable 
cause, supported by oath or affirmation. And the law 
provides as a sanction against the flouting of a consti¬ 
tutional safeguard the suppression of evidence secured 
as a result of this violation, when it is tendered in a 
Federal Court. Weeks v. U. S., 232 U. S. 383.” 

The Court further stated: 

“The prosecution seeks to build the lawfulness of the 
search on the lawfulness of the arrest and so justify 
the search and seizure without a warrant. See Agnello 
v. United States, 269 U. S. 20, 30; 70 L. ed. 145, 148; 
46 S Ct 4; 51 ALR 409; Harris v. United States, 331 
IT. S. 145, 150, 151; 91 L ed 1399, 1405; 57 S Ct. 1098.” 
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The Supreme Court further stated in the McDonald case: 

“This is not a case where the officers, passing by 
on the street, hear a shot and a cry for help and de¬ 
mand entrance in the name of the law. They had been 
following MacDonald and keeping him under surveil¬ 
lance for two months at this rooming house. The pros¬ 
ecution now tells us that the police had no probable 
cause for obtaining a warrant until, shortly before the 
arrest, they heard the sound of the adding machine 
coming from the rooming house. And there is vague 
and general testimony in the record that on previous 
occasions the officers had sought search warrants but 
had been denied them. But those statements alone do 
not lay the proper foundation for dispensing with a 
search warrant. (Emphasis supplied.) 

“Where, as here, officers are not responding to an 
emergency, there must be compelling reasons to justify 
the absence of a search warrant. A search without a 
warrant demands exceptional circumstances, as we 
held in Johnson v. United States, 333 U. S. 10; 92 L ed 
436; 68 S Ct 367, supra. We ivill not assume that 
where defendant has been under surveillance for 
months, no search warrant could be obtained. What 
showing these officers made when they applied on the 
earlier occasions, the dates of these applications and 
all the circumstances bearing upon the necessity to 
make this search without a warrant are absent from 
this record. We cannot allow the constitutional bar¬ 
rier that protects the privacy of the individual to be 
hurdled so easily. Moreover, when we move to the 
scene of the crime, the reason for the absence of a 
search warrant is even less obvious. When the officers 
heard the adding machine, and, at the latest when they 
saw what was transpiring in the room, they certainly 
had adequate grounds for seeking a search warrant.** 
* * * (Emphasis supplied.) 

“The defendant was not fleeing or seeking to escape, 
Officers were there to apprehend petitioners in case 
they tried to leave. Nor was the property in the pro¬ 
cess of destruction nor as likely to be destroyed as the 
opium paraphernalia in the Johnson Case. Petitioners 

i 
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were busily engaged in their lottery venture. No rea¬ 
son except inconvenience of the officers and delay in 
preparing papers and getting before a magistrate ap¬ 
pears for the failure to seek a search warrant. But 
these reasons are no justification for by-passing the 
constitutional requirement, as we held in Johnson v. 
United States , supra. (Emphasis supplied.) 

“We are not dealing with formalities. The presence 
of a search warrant serves a high function. Absent 
some grave emergency, the Fourth Amendment has in¬ 
terposed a magistrate, between the citizen and the 
police. This was done not to shield criminals nor to 
make the home a safe haven for illegal activities. It 
was done so that an objective mind might weigh the 
need to invade that privacy in order to enforce the law. 
The right of privacy was deemed too precious to en¬ 
trust to the discretion of those whose jobs is the detec¬ 
tion of crime and the arrest of criminals. Power is a 
heady thing; and history shows that the police acting 
on their own cannot be trusted. And so the Constitu¬ 
tion requires a magistrate to pass on the desires of the 
police, before they violate the privacy of the home. We 
cannot he true to that constitutional requirement and 
excuse the absence of a search warrant without a show¬ 
ing by those who seek exemption from the constitu¬ 
tional mandate that the exigencies of the situation made 
that course imperative.” (Emphasis supplied.) 

It must be remembered that if the arrests or searches or 
seizures were illegal, the admission in evidence of what was 
found as a result of the illegal arrest or search or seizure 
is improper; nor is it material that the search was success¬ 
ful in revealing evidence of an alleged violation of law. 

It will be noted that the facts in the McDonald case were 
to a great extent similar to those in this case, but were much 
stronger for the prosecution than those herein. To make 
some comparisons: In the McDonald case, McDonald had 
previously been arrested for numbers operation and had 
been under police observation for several months prior to 
the arrest. This ivas a more favorable status for the prose- 
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cution than the case at bar, because the officers testified in 
this case they had never been in the premises, nor did they 
have any information regarding the alleged occupants of 
813 Fourth Street, S.W. 

In the McDonald case they did not have a warrant for 
arrest nor a search warrant. The same situation existed in 
the case at Bar. In the McDonald case they looked into a 
transom and saw a game in actual operation. In this case, 
the strongest that can be said for the testimony of the 
police officers is that they may have seen some papers just 
as they were entering the room in the rear of the valet shop; 
but their testimony is that they had to examine the papers 
before they could determine that they were gambling slips 
(JA 6, 27). 

In the McDonald case, the Supreme Court said that w T hen 
the officer saw' the game in operation, it w T as then and there 
their duty to secure a search warrant. The officers in this 
case made no attempt to secure a search warrant or warrant 
of arrest at the time they entered the room adjoining the 
valet shop. In the McDonald case, the Supreme Court said 
that the defendant w'as not fleeing or seeking to escape, and 
that officers w T ere there to apprehend petitioners in ease 
they tried to escape. The same situation existed in this 
case. In the McDonald case, the court said that the prop¬ 
erty was not in the process of destruction, nor likely to be 
destroyed because the officers were there to prevent it. The 
same situation existed in this case. In the McDonald case 
the Court said that it was not a case where the officers 
passing by on the street, heard a shot and a cry for help 
and demanded entrance in the name of the law. The same 
situation existed in this case. 

Attention is further directed to the proposition that the 
officers in the case at Bar stated they had reliable informa¬ 
tion for at least a w'eek regarding alleged gambling trans¬ 
actions occurring in the premises searched; but made no 
attempt to take their informer to any person authorized to 
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issue search warrants or warrants of arrest in order to at¬ 
tempt to effect a legal arrest, search, and seizure. 

It was said in the concurring opinion of Justice Rutledge 
in the McDonald case regarding the unlawful search there¬ 
in described: 

“It is to me a shocking proposition that private 
homes, even quarters in a tenament, may be indiscrim¬ 
inately invaded at the discretion of any suspicious 
police officer engaged in following up offenses that in¬ 
volve no violence or threats of it * # * When an offi¬ 
cer undertakes to act as his own magistrate, he should 
be in a position to justify it by pointing to some real, 
immediate, and serious consequences if he postponed 
action to get a warrant.’’ 

The McDonald case cites Johnson v. U. S., 333 U. S. 10, 
as further authority for the proposition that arrests, 
searches, and seizures such as occurred herein are illegal, 
unlawful, and in violation of the constitutional rights of 
the petitioner. 

Attention is called to the Court’s reasoning in the John¬ 
son case which, equally applicable to this case, is as follows: 

“The point of the Fourth Amendment, which often 
is not grasped by zealous officers, is not that it denies 
law enforcement the support of the usual inferences 
which reasonable men draw from evidence. Its protec¬ 
tion consists in requiring that those inferences be 
drawn bv a neutral and detached magistrate instead of 
being judged by an officer engaged in the often competi¬ 
tive enterprise of ferreting out crime. Any assump¬ 
tion that evidence sufficient to support a magistrate’s 
disinterested determination to issue a search warrant 
will justify the officers in making a. search without a 
warrant would reduce the Amendment to a nullity and 
leave the people’s homes secure only in the discretion 
of police officers. Crime, even in the privacy of one’s 
own quarters, is, of course, of grave concern to society, 
and the law allows such crime to be reached on proper 
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showing. The right of officers to thrust themselves 
into a home is also a grave concern, not only to the in¬ 
dividual but to a society which chooses to dwell in rea¬ 
sonable security and freedom from surveillance. When 
the right of privacy must reasonably yield to the right 
of search is, as a rule, to be decided by a judicial officer, 
not by a policeman or Government enforcement qgent.” 
(Emphasis supplied.) j 

No reason was offered in this case for not obtaining a 
search warrant. No reason is given for not taking the al¬ 
leged informer, whom the officers described as reliable, to 
a magistrate for the purpose of securing or attempting to 
secure a search w’arrant, or warrant of arrest. The search 
and seizure in this case was not incident to a lawful arrest 
and cannot be justified on that basis. Indeed, Sergeant 
Bonaccorsi testified on October 2. “The reason I went there 
first was to make an investigation to see if there was an 
operation of a lottery there”; and officer Valentine testi¬ 
fied that he w’as on a “raiding” party. j 

There was no compelling reason to justify the absence 
of a search warrant before entering the premises. 

As said in the Johnson and McDonald cases, when they 
saw* w’hat wras transpiring in the room searched (even if it 
it admitted they w’ere in the room legally), they could and 
should have gone to a magistrate to seek a search warrant. 
The defendants v’ere not fleeing or seeking to escape. 

The officers should have secured a search warrant before 
entering the premises; if they did not, and even if they 
wrere in the premises legally, they were then and there 
again charged w’ith the duty of securing a search warrant. 
Further, it cannot be denied that the arrests were made 
after the search and seizure showed possible violation of 
the statute forbidding gaming, and were illegal because 
they were incident to an unlawful seizure. 

The equivocal methods of the officers in “raiding?’ the 
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residential portion of premises in order to make an explora¬ 
tory search without authority of lawful warrant, their 
failure to attempt to secure a search warrant before enter¬ 
ing the premises, although their informer had given them 
“reliable” information more than a week prior to the 
search, their failure to secure a search warrant even after 
they entered the room in the rear of the store, the arrests 
made by them because of what the search disclosed and 
incident to such search—all show a flouting of the consti¬ 
tutional safeguard against unlawful searches and seizures. 

These officers should not be permitted to act as their 
own magistrates in violation of the Constitutional require¬ 
ment that a magistrate pass on the desires of the police be¬ 
fore they violate the privacy of the home. The founders 
wrote into the Constitution their conviction that law en¬ 
forcement does not require the easy but dangerous way of 
letting the police determine when search is called for with¬ 
out prior authorization by a magistrate. They have been 
vindicated in that conviction. 

The Fourth Amendment to the Constitution is to be 
liberally construed, and all owe the duty of vigilance for 
its effective enforcement lest there shall be impairment of 
the rights for the protection of which it was adopted. Go- 
Bart Importing Company v. United States , 282 L.S. 343, 
357; Boyd v. U. S., supra; Weeks v. U. S., 232 U. S. 3S9-392. 

A liberal construction of the Fourth Amendment in this 
case forces the conclusion that the searches and seizures 
were unreasonable; that the arrest of appellant was in¬ 
cident to the unlawful search and seizure, and not the 
seizure to the arrest; that the search and seizure and not 
the arrest was the real object of the officers in entering 
upon the premises; that the search and seizure without 
warrant was not incident to a lawful arrest; that the police 
officers entered the premises in reality for the purpose of 
conducting a general exploratory search for merely evi- 
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dentiary materials tending to connect the appellant with 
some crime; and that the motions to Suppress the Evidence 
and Return of Property should have been sustained and 
the property so illegally seized should not have been admit¬ 
ted in evidence against appellant. 

The two judges who considered these motions failed to 
adhere to the admonitions enunciated by this Court and 
the Supreme Court. Judge McGuire, in overruling the 
motions to suppress the evidence, stated that he did not 
agree with the Court of Appeals. (JA 14.) Judge Curran, 
in admitting the seized property over objection, stated that 
he could not agree with the McDonald case at all. (JA 37). 

n I 

HI. The Court erred in finding the appellant guilty. 

Pretermitting the illegality of the searches, seizures, and 
arrests in this case, it is contended that there was no evi¬ 
dence that the seized articles which were admitted in evi¬ 
dence against appellant represented certain tickets, certifi¬ 
cates, bills, slips, tokens, papers, and writings used and to 
be used and adapted, devised, and designed for the pur¬ 
pose of playing, carrying on, and conducting a lottery, as 
proscribed by the statutes. 

Although some of the seized articles were referred to in 
testimony offered by the prosecution as “numbers slips,” 
no evidence was offered to explain how these articles were 
within the proscription of the statutes prohibiting lotteries. 
See Fletcher v. U.S. (D.C. Mun. App.) 49 A. 2d 88. 

Certainly, the nature of the seized articles with reference 
to a lottery is not within the realm of judicial notice. Not 
only did the government fail to produce any testimony as 
to the nature of the seized articles, but no evidence what¬ 
soever was offered as to the manner in which a lottery was 
conducted and in which such seized articles could be used. 
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CONCLUSION 

The premises considered, it is sincerely urged to the 
Court that the judgment in this cause should be reversed. 

Respectfully submitted, 

Myron G. Ehrlich, 

Joseph Sitnick, 

Attorneys for Appellant. 
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1 Washington, D. C. 

Tuesday, October 2, 1951. 

The above-entitled cause came on for hearing on de¬ 
fendant’s motion for return of property and to suppress 
evidence, before JUDGE MATTHEW F. McGUIRE, at 
10:00 o’clock a. m., today. 

• **•**•**• 


3 PROCEEDINGS 

Mr. Ehrlich: If your Honor please, two motions are 
filed in this case, because the officers allegedly entered 
the premises of one of the defendants and seized certain 
property from him, and a few moments after the unlaw¬ 
ful arrest, search and seizure from one of the men, the 
other defendant, Battle, attempted to walk into this store 
and the same officers who had already made what we will 
attempt to show was an unlawful search and seizure in 
regard to defendant Fisher, immediately placed Battle 
under arrest and made another unlawful search and sei¬ 
zure of the defendant Battle. 

That is the reason for the two motions being filed in 
this case, your Honor. 

Thereupon, 

NUNZIO BONACORSI 

called as a witness by counsel for the defendants, having 
first been duly sworn was examined and testified as follows : 

DIRECT EXAMINATION 
By Mr. Ehrlich: 

Q. Will you state your full name and occupation, please, 
sir? A. Nunzio Bonacorsi, Detective Sergeant, assigned 
to the Vice Squad. 
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Q. Were you so assigned on or about February 15, 1951? 
A. Yes, sir, I was. 

4 Q. Now, did you go to premises 813 4th Street, 
Southwest, on that day? A. Yes, sir, I did. 

Q. Were you accompanied by any other police officers? 
A. I was accompanied by Detective Valentine arid De¬ 
tective Molle. 

Q. Prior to this particular time, Sergeant, had you ever 
been in those premises? A. No, sir, I had not. 

Q. At the time you went into those premises did you have 
a search warrant or warrant of arrest for anybody there? 
A. I did not, sir. ! 

Q. Now, you went there for what purpose? A. To in¬ 
vestigate a complaint on gambling, that it was a numbers 
turn-in place. i 

Q. Prior to that time did you have information given to 
you by somebody regarding these premises ? A. I did. 

Q. Did you have any information about any particular 
individuals? A. No, I did not. 

Q. And how long prior to this particular day did you 
have the information, Sergeant? A. Oh, several days, 
probably a week or so. 

5 Q. Do you care to divulge who gave you that in¬ 
formation, sir? A. No, sir I do not. 

Q. Do you care to divulge what the information \vas? 
A. Well, I can divulge that, yes, sir. 

Q. Will you please, sir? A. That it wms a numbers turn- 
in place, that the people all gathered there and turped in 
the numbers at this address. 

Q. Now, Sergeant, would you say that this information 
you had was reliable information, in your opinion, sir? 
A. Yes, sir, I would. 

Q. Now, you knew the affiant, didn’t you—I mean the 
informer, didn’t you? Without divulging his name f you 
knew who he was, didn’t you? A. Yes, I knew him. 

Q. Did you ever take the informer and go, yourself, or 


i 





4 


with anybody else, to the United States Commissioner or 
any of the courts here, for the purpose of attempting to 
secure a search warrant or warrant of arrest for either 
the premises of anybody in there? A. I couldn’t do that 
with that informer, sir. 

Q. Did you, sir? A. I couldn’t do that. 

Q. You could not do it? A. No, sir. 

Q. Well, you did not do it, isn’t that correct? 

6 A. That is right. 

Q. Do you remember what time of the day you entered 
these premises, Sergeant? A. Approximately 1:45 p. m. 
on February 16th. 

Q. Would you tell us who was with you that day, if you 
remember. A. Detective Valentine and I entered the prem¬ 
ises together. 

Q. Now, as you entered these premises, Sergeant, 813 
4th Street, Southwest, what sort of premises are they? 
A. It is a valet shop, shoe shine parlor. 

Q. Now I will show you a photograph which I will mark 
Petitioner’s Exhibit No. 1 and ask you whether that des¬ 
ignates those premises as they existed on that day, that 
is, I mean the entrance to the premises? 

(Photograph marked Petitioner’s Exhibit No. 1 for iden¬ 
tification.) 

The Witness: It looks like the entrance to those premises. 

(Petitioner’s Exhibit No. 1 handed to the Court.) 

By Mr. Ehrlich: 

Q. Now Sergeant, isn’t it a fact that the entrance to the 
premises is a valet shop, and for the purposes of the 
record with a shoe shine stand on one side and a long 
counter on the other side? Is that correct, sir? A. Yes, 
sir. 

7 Q. And isn’t it a further fact, Sergeant, that this 
valet shop measures about 25 feet long, approxi¬ 
mately? A. I would say about that. 
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Q. Now, you went into the valet shop and through the 
valet shop, isn’t that true? A. Yes, sir. 

Q. And you went into a room adjoining the valet shop? 
A. It was a little office to the valet shop. 

Q. Isn’t it true, Sergeant, that you have discovered that 
that was part of the residence of the defendant Fischer? 
A. Well, the whole premises is the business place and resi¬ 
dence of the defendant— i 

Q. But this particular room you walked into after you 
left the valet shop was a part of that residence? A- It is 
part of the entrance to the valet shop. Then you walk right 
into the residence. There is a hallway there. 

Q. But this so-called second room you walked into, that 
is part of that residence, isn’t that correct, sir? A. Well, 
I would have to answer that by saying the whole thing is 
part of the residence. 

Q. Not the valet shop. A. You go right on through and 
then you have his apartment there. 

Q. Thank you. 

No, at the time you walked into the room behind 
8 the valet shop—strike that. 

Before you walked into the room behind the valet 
shop, did you see anything, Sergeant? A. When I walked 
into the valet shop there was no one in the valet shop and 
the door was open to the back, and I could see through the 
door, I could see the defendant, who I later learned was 
Raymond Fisher, and several other colored people. 

Q. Other than that, you didn’t see anything, isn’t that 
correct, sir? A. I could see there was some kind of activ¬ 
ity, from that distance. 

Q. Now, you weren’t invited back there, isn’t that true, 
Sergeant? A. No, sir. 

Q. And the truth of it is that you went back there to see 
what was going on and to make a search, isn’t that correct, 
sir? A. I went back to investigate to see if there was any 
gambling going on. i 
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Q. And to search and seize if you thought it advisable, 
isn’t that correct? A. When I seen there was number slips 
and change all over the table, I searched and seized. 

Q. And it was after you made the search and seizure that 
you placed the defendant under arrest, isn’t that true, sir? 
A. I placed the defendant under arrest just as soon 

9 as I determined in my mind that there was gambling 
going on there. 

Q. Prior to this determining in your mind, when you got 
into the room and saw, I suppose, some slips of paper— 
isn’t that correct—on a table? A. I saw slips and number 
books. 

Q. Now, you picked up those books and looked at them, 
isn’t that true, Sergeant, as you usually do in a case? A. 
Yes. 

Q. And isn’t it after you looked at those slips you placed 
everybody in the room under arrest, isn’t that true, sir? 
A. No, I—yes, yes. When I determined that they were 
number slips, I placed everyone under arrest. 

Q. Now, you released all of the people who were in that 
room except three, isn’t that right, Sergeant? A. All ex¬ 
cept three in that room, yes, sir. 

Q. Then about ten minutes later, isn’t it a fact that the 
defendant Battle walked into the entrance of the valet shop 
at which time he was placed under arrest? A. He was 
placed under arrest by Detective Valentine. I was still 
in the back. 

Q. You didn’t see that? A. I did not see him at the 
time he came in, but I did walk out there after he was 
arrested. 

Q. And you do know that Detective Valentine placed 
him under arrest when he entered the valet shop 

10 from the street, and took certain property from him, 
don’t you? You know that? A. I know he was 

arrested, yes, sir. 

Q. Now, Sergeant, at the time you and your officers went 
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into those premises, you didn’t go in there to get a shoe 
shine or leave any cleaning to be done, or do any business 
1 in that valet shop, did you? A. I went there to investi¬ 
gate a gambling complaint. j 

Q. And you went there to make a search, didn’t you, 
Sergeant? A. I didn’t make the search until subsequent 
to the arrest. 

Q. Isn’t that the reason you went there, sir? A. No, 

sir. I went there to investigate a gambling complaint. 

Q. After you walked into the entrance of the living part 
of the defendant Fisher’s— 

Mr. Lane: I object to that on the record, if your Honor 
please. He said he walked to an office he saw through an 
* open door. 

Mr. Ehrlich: He also testified that all of it was part of 
Mr. Fisher’s residence. He did testify to that, Mr. Lane. 

By Mr. Ehrlich: j 

Q. At the time you walked in there, did you or any of 
the other officers make any attempt to apply to magistrate 
or judge for a search warrant or a warrant of arrest ? 
11 A. At the time we walked into the place? 

Q. Yes. And after you—yes, did you make any 
attempt— A. I went there to investigate a complaint. I 
found a felony being committed. I didn’t have any time to 
make any application for a warrant. j 

Q. My question is this: You were the first of the officers 
to walk in there, weren’t you? A. I was, sir. 

Q. After you got into that room in back of the valet shop, 
which you have described as part of the residence of Fisher, 
did you or any other officer, to vour knowledge, at that 
moment go to a committing magistrate or a judge of this 
court or anybody else for the purpose of attempting to 
secure a search warrant or warrant of arrest? A. I didn’t 
have to sir. 

Q. No, did you? A. I didn’t, because I didn’t have to. 
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Q. That answers my question. 

You weren’t at that time, answering any emergency call, 
were you? A. No, sir, I was not. 

Q. And, Sergeant, at no time while you were in the room 
in the back of the valet shop did any of the people in 
there attempt to escape, did they? They didn’t at- 

12 tempt to leave there, did they? A. No, they did not. 
They didn’t have a chance. 

Q. Now, all of the search and seizure which you made in 
those premises, other than Mr. Valentine’s arrest and search 
of the defendant Battle, was made in the room in back of 
the valet shop, isn’t that true, sir? A. Yes, sir. 

Q. And then after you placed the defendants under ar¬ 
rest, and it was a result of that arrest they are charged 
here now—that is true? A. No, sir. I placed the defend¬ 
ants under arrest and then searched them. 

Q. But as a result of that arrest this case is pending? 
A. That is right. 

Mr. Ehrlich: That is all. 

CROSS EXAMINATION 
By Mr. Lane: 

Q. Sergeant Bonacorsi, you say you went into this public 
place, valet shop, and looked through an open door. A. 
Yes, sir. 

Q. Tell us what you could see through the open door. 
A. I could see some colored people back there, two colored 
men, and one of them later turned out to be the defendant 
Fisher, and they were seated at a table and there was some 
kind of activity going on. 

Q. Did you see anything on the table? A. I saw 

13 papers, yes, sir. 

Q. "What size, if anything? A. I couldn’t distin¬ 
guish the papers until I got closer— 

Q. Were you still in the valet shop when you got closer? 
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A. Yes, sir. 

Q. What did you see when you were still in the valet 
shop? A. I noticed number books and number slips. 

Q. And at my request did you bring with you two large 
paper cartons containing numbers books? A. Yes, sir. 

Q. You have those with you today? A. Yes, sir. When 
I got in the door I saw adding machines and telephones. 

Q. You were still in the valet shop? A. Right in the 
doorway. 

Q. Right in the doorway, still in the valet shop?! A. I 
would say I was in the doorway between the valet shop 
and the office. 

Q. And that is a doorway to an office immediately ad¬ 
joining the public part of the store there? A. Yes, sir. 

Q. And the open door frame could be seen from the valet 
entrance, entrance of the valet shop ? A. Open door frame ? 

Q. Yes. A. Yes. 

14 Q. You say Detective Valentine placed the defend¬ 
ant Battle under arrest ten minutes later? A. Ap¬ 
proximately ten minutes later. 

Q. Do you have any of this evidence with you? A. I be¬ 
lieve you have it, sir. 

Mr. Lane: Maybe Detective Valentine has it. That is all. 

Mr. Ehrlich: If your Honor please, I would like to ask 
the Officer this question because I think there is some slight 
distinction between the answers to Mr. Lane’s question and 
the answers to mine. 

REDIRECT EXAMINATION 
By Mr. Ehrlich: 

Q. Isn’t it true that you had to walk inside that door be¬ 
hind the valet shop before you could see any pieces of paper? 
A. No, sir. I saw papers before I walked through the door. 

Q. But you could not tell what those papers were until 
you walked into that room and picked them up and looked 
at them. A. They appeared to be numbers books and num- 
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bers slips, but I couldn’t tell for sure until I picked them 
up. Then I placed them under arrest. 

Q. And the only reason you walked into the valet shop 
was to see if you could make a search and seizure in the 
first place. A. The reason I went there first was to 

15 make an investigation to see if there was an opera¬ 
tion of a lottery there. 

Mr. Ehrlich: That is all. 

RECROSS-EXAMINATION 
By Mr. Lane: 

Q. There are two bushel baskets of numbers slips up¬ 
stairs. Those are the ones you are referring to. You could 
see some of those through that door frame? A. Yes. 

Q. You just picked up that bushel of them? A. They 
were all over the desk, and chairs, and table. 

Q. And they were conventional numbers slips and num¬ 
bers books? A. Yes. 

Q. Have you ever seen them used for anything else but 
numbers books? 

Mr. Ehrlich: I object. I do not think that makes any dif¬ 
ference. 

Mr. Lane: That is all. 

The Court: Step down. 

(The witness left the stand.) 

Thereupon, 

WALLACE K. VALENTINE 

called as a witness by counsel for the United States, 

16 having first been duly sworn, was examined and testi¬ 
fied as follows: 

DIRECT EXAMINATION 
By Mr. Lane: 

Q. Will you give us your name and assignment for the 
record. A. Detective Sergeant Wallace K. Valentine, at- 
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tached to the Vice Squad, Metropolitan Police Department, 
Washington, D.C. 

Q. And were you so assigned on February 16, 1951? A. 
Yes, sir. 

Q. Did you have occasion to accompany Sergeant Bona- 
corsi to the premises described in the testimony heretofore? 
A. Yes, sir. j 

Q. Did there come a time when you saw a person later 
identified to you as Joe Battle? A. Yes, sir. 

Q. Do you see him here today? A. Yes, sir. 

Q. Point him out. A. He is right over there (indicating). 

Q. Tell us what he did and what you did at that time. 
A. At approximately 1:45 o’clock p.m. we entered the 
premises and found this operation of a lottery in the rear 
room there and I walked out into the front part to detain 
the persons by the front door. At that time the defendant 
Battle walked in. I don’t exeactly remember the 
17 time, myself, but he walked in a very few moments 
afterwards, with an envelope in his hands. He was 
dressed as a laborer and he was placed under arrest and 
I took the envelope out of his hands, which later proved 
had number slips in it, after I opened it. 

Q. By the wav, how did he get there, if you know? A. 
I saw him walk in there. However, he told me he had 
a Government truck outside parked at the curb. I looked 
out— 

Q. When he came into the premises, what if anything 
did he do before you took the envelope ? A. He looked and 
saw that Sergeant Bonacorsi— 

Mr. Ehrlich: I object to this witness testifying what 
somebody else saw. 

By Mr. Lane: 

Q. Well, he looked, and what did he do? A. He appeared 
to me that he looked and then tried to take off again, and 
I caught him before he got out of the door. 
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Q. Where did he have this envelope? A. Underneath 
his arms at the time. 

Mr. Lane: I will ask to have this marked Government’s 
Exhibit for Identification No. 1. 

(Manila envelope and contents marked Government’s 
Exhibit No. 1 for identification.) 

By Mr. Lane: 

Q. Showing you what has been marked Government’s 
Exhibit No. 1 for Identification, is that the envelope 

18 and contents that you took at that time? A. Yes, 
sir. 

Q. I will ask you also, you brought in addition to certain 
numbers that were found on the persons of these three 
defendants—there was also two bushel baskets scattered 
on the table, which you collected? A. Yes, sir. 

Q. And which you have here for inspection? A. Yes, sir. 
Q. They were conventional numbers books ? A. Yes, sir. 
Q. There was piles of money on the table? A. Yes. 

Q. Small change? A. Yes, sir. 

CROSS-EXAMINATION 
By Mr. Ehrlich: 

Q. Mr. Valentine, isn’t it a fact that when Battle walked 
in that door from the street to the valet shop, that he 
hadn’t proceded more than a foot before you grabbed hold 
of him and told him he was under arrest? A. No, that 
couldn’t have been possible, because I was standing— 

Q. How far did he proceed into the premises? A. Five 
or six feet. 

19 Q. Then you grabbed him? A. No. Apparently 
he noticed me, because I was standing in the rear of 

the place. 

Q. What did he do, sir? A. He looked at me and turned 
and went to go back out the door. I said, “Wait a minute, 
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fellow; come here.” And I reached out and grabbed him. 

Q. That is your testimony, that he walked in five or six 
feet, looked at you and then started to walk out of the 
door and you said, “Come here” and grabbed him by the 
arm and placed him under arrest and seized this envelope? 
A. Yes, sir. 

Mr. Ehrlich: That is all. 

Mr. Lane: That is all. 

(The witness left the stand.) 

The Court: Motion denied. 

Mr. Ehrlich: May I argue the motion? 

The Court: There is no point in arguing the law. The 
whole law is covered in United States versus Di Re (332 
U. S. 581.) There is the factual situation and there is no 
need of arguing, because I have it. 

Mr. Ehrlich: The McDonald case is exactly like this one, 
your Honor. (335 U. S. 451.) 

The Court: I am predicating my decision on the facts as 
adduced here and the law as elucidated in the Di Re case. 

If I am wrong, there is a place to correct it. 

20 Mr. Ehrlich: May I say for the record, your Honor, 
the facts in this case are exactly like the facts in 
the McDonald case except that in the McDonald case they 
looked through the transom, and that case is only one year 
old, vour Honor. 

7 v 

The Court: I do not agree with your conclusions that the 
facts here are the same as in the McDonald case. Here 
the Officer had reasonable grounds to suspect that there 
was gambling taking place. The Officers did what they 
should do. 

The Fourth Amendment only prohibits unreasonable 
search and seizures. 

Mr. Ehrlich: Your Honor, I do not want to be presump¬ 
tuous, but in the McDonald case they looked in there and 
saw a game in operation, through the transom. 

The Court: That is in the Supreme Court. 
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Mr. Ehrlich: Yes. 

The Court: I do not agree with the Court of Appeals. 
Mr. Ehrlich: the same thing happened here as happened 
in the McDonald case. 

The Court: Then the same thing will have to happen in 
the Supreme Court in this case, because that is my ruling. 
Mr. Ehrlich: I will take an exception, vour Honor. 

The Court: Very well. 

Mr. Ehrlich: May I ask the Court if your Honor over¬ 
ruled both motions? 

The Court: Both motions, the motion to suppress 
21 and the motion for return of property and every¬ 
thing. 

Mr. Ehrlich: I have two motions, one for defendant 
Battle and one for defendant Fisher. 

The Court: Yes, and the two motions are denied. I am 
sorry, but that is my ruling. 

(Thereupon, the hearing in the above matters was closed.) 

«*•«***#•• 

24 Washington, D. C. 

Monday, October 22, 1951. 
The above-entitled matter came on for hearing before 
Judge Edward M. Curran at 10:00 a. m. 

#«•**•**•• 


2G PROCEEDINGS 

Thereupon, 

NUNZIO BONACCORSY 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 


Bv Mr. Lane: 
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Q. "Will you give us your name and assignment, please? 
A. Nunzio Bonaccorsy— 

Mr. Ehrlich: May we have a rule on the other witnesses? 

The Court: Very well. 

The Clerk: All witnesses in the case of Fisher, Battle, 
Brooks, and Faulkner, will retire to the corridor until 
called. 

By Mr. Lane: j 

Q. Were you on duty Friday, February 16,1951 ? A. Yes, 
sir, I was. 

Q. Prior to that time did you have any complaint with 
reference to premises 813 Fourth Street, Southwest? A. 
Yes, sir, I did. 

Mr. Ehrlich: Object. j 

Bv Mr. Lane: 

i 

I 

Q. As a result of that did you proceed to the prem- 
27 ises? 

The Court: He can say whether he had any, but 
he cannot tell the conversation. 

By Mr. Lane: I 

Q. Did you proceed to these premises that day? A. I 
did, sir. 

Q. About what time of day or night was that, Officer, 
that you arrived? A. About 1:45 p. m. on February 16th. 

Q. Who accompanied you, if anybody? A. Detective 
Valentine and Detective Molle. i 

Q. Detective Valentine is here today, and Detective 
Molle is in attendance on another court; is that correct? 
A. That is correct. 

Q. Will you describe the premises that you entered? 

Mr. Ehrlich: If Your Honor pleases, I am going to object 
to anything he did with reference to the premises and the 
defendants in those premises and the seizure of property, 
on the ground that his entrance into those premises and his 
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search and seizure were in violation of the constitutional 
rights of the defendants. 

(After a legal discussion:) 

Mr. Ehrlich: I stand on my objection to the introduction 
of this testimony on the ground that the defendants’ rights 
have been violated. 

The Court: Very well. 

28 By Mr. Lane: 

Q. Officer, you said you proceeded into those premises 
about what time? A. About 1:45 p. m. on February 16th. 

Q. What type of place is it there, Officer? A. It is a valet 
shop. 

Q. A cleaning place, too? A. Yes, sir. 

Q. Where did you go? A. I walked into the store. 

Q. And then what did you do ? 

By the Court: 

Q. Did you know any of these defendants prior to the 
time you walked into the store ? A. I did not, sir. 

Q. You had not seen any of them? A. I did not, sir. 

By Mr. Lane: 

Q. What did you do inside, Officer? A. When I got into 
the store, the back door was wide open, and I could see that 
there was a lot of commotion back there. The defendants 
were back there— 

Q. At the previous hearing you were shown a photo¬ 
graph of that store by the defense, were you not? 

29 A. Yes. 

Q. A long narrow store with a door in the back? 

A. Yes. 

By the Court: 

Q. You say the door was wide open? A. Wide open. It 
swings inwardly, and it was wide open. 
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Q. You could see in the door? A. Yes, I could, Your 
Honor. 

Q. How many people were in there, approximately? 
A. "When I first walked in there I could see that there was 
quite a few people in there—quite a few colored people— 
but I couldn’t tell you how many. 

By Mr. Lane: 

Q. You walked up to the door frame? A. Then I walked 
up to the door frame I could see. 

Q. Tell us what you saw. A. When I first walked up to 
the door frame I saw that there were slips all over the place. 

Q. You later learned the names of some of these defend¬ 
ants, did you not ? A. I did. | 

Q. Tell us, as far as you recall, where was Brooks seated 
or standing? A. Defendant Brooks was seated at a table 
to the left of the door as you walked in. 

30 Q. Before him was what, if anything? A. Slips 
and change. 

Mr. Lane: For identification at this time, I would like 
marked Government Exhibit No. 1, a numbers book, serial 
No. 37,617, in excess of 25 loose numbers slips. 

(The document was marked for identification as Govern¬ 
ment Exhibit 1). 

Bv the Court: j 

Q. This has been marked as Government Exhibit 1. Is 
this what you saw in front of Brooks as he was seated at 
the table? A. Yes, Your Honor. 

By Mr. Lane: 

Q. How were these loose slips arranged, if you know? 
A. They were arranged in little piles like that (indicating). 

By the Court: 

Q. Now, you could see that from the door before you en¬ 
tered the room, is that right? A. I could, Your Honor. 




By Mr. Lane: 

Q. And is Government Exhibit No. 1 the slips and book 
about which you testified you saw in front of him? A. Right 
here (indicating). 

31 Q. Where was Fisher, if you know? A. Fisher 
was seated at a desk directly as you walked into the 

room. 

Q. What, if anything, was in front of him ? A. He had a 
large amount of number slips, pads, and so forth, in front 
of him, and change. 

Mr. Lane: Mark as Government No. 2 for identification 
three regulation number books, numbered 44,105, 74,024, 
and 24,104, two pad number books in excess of 50 individual 
number slips, two run-down tapes with corresponding slips, 
the code numbers corresponding on the slips to the number 
slips, those appearing on it. 

Will vou mark that Government No. 2? 

(The documents referred to were marked for identifica¬ 
tion as Government Exhibit 2.) 

By Mr. Lane: 

Q. Referring now to Government No. 2, will you examine 
those and tell us if these are the objects you saw on the 
table behind which Fisher was seated? A. Yes, they are. 

Q. Now, where was the defendant Battle when you first 
came in? A. When the defendant Battle first came in I 
didn’t see him. 

Q. He was not in the room at the time you first 

32 went in there? A. He was not. 

Q. Did you arrest the men in the room? A. I did. 

Q. Did the include the defendant Faulkner? A. I did, 
sir—Faulkner, Fisher, and Brooks. 

Mr. Lane: Some of these exhibits will have to be put in 
by the other officer, Your Honor. 

I would like to have marked Government No. 5 a paste¬ 
board container, in excess of one cubic foot, containing 
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blank regulation number books. I think we can treat it as 
marked as an exhibit. 

(Document referred to was marked for identification as 
Government Exhibit 5.) 

By Mr. Lane: I 

Q. Where did you see Government No. 5, officer? A. 
That was right near the desk where Fisher was seated. 

Q. Did both you and Officer Valentine take that out of 
there personally? A. We did. 

Q. And you also took out of there personally No. 1 and 

2 ? A. Yes. 

33 The Court: You say that is Government No. 5? 

Mr. Lane: Yes. 

By The Court: 

Q. What is in that Carton, Officer? A. Number books 
that have not been used, Your Honor. 

By Mr. Lane: 

Q. Did you talk to defendant Fisher on the premises 
there? A. I did. 

Q. What, if anything, did he say to you about the opera¬ 
tion of the place of business? 

The Court: Wait a minute. 

By The Court: 

i 

Q. What was Faulkner doing in the premises? A, He 
was seated at the table with defendant Brooks. 

Q. Seated with Brooks. 

The Court: All right. Go ahead. What is your ques¬ 
tion, Mr. Lane? 

By Mr. Lane: 

Q. Did you speak to this defendant Fisher in the premises 
there? A. I did. ! 
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Q. What, if anything, did he say to yon? A. He said 
that none of these other people had anything to do with it; 
that all this was all his. 

34 Q. Did he say anything about who operated the 
valet shop? A. That he operated the valet shop. 

Q. Will you describe that room? I think you told us it 
immediately adjoined a public place of business. A. It is 
a small office to a store—to the store, immediately adjoin¬ 
ing by a door. 

Q. A small office; is that correct ? A. Yes. 

CROSS-EXAMINATION 
By Mr. Ehrlich: 

Q. Mr. Bonaccorsy, you testified that you had some in¬ 
formation about three days before you entered those prem¬ 
ises? A. Approximately, yes, sir. 

Q. Would you tell us who gave you that information, 
if you so desire? A. I received that information from a 
reliable source. 

Q. You do not care to divulge the informant; is that 
correct? A. No, sir, I do not. 

Q. Did you take that informant with you to a member 
of this Court or to the United States Commissioner or to 
any member of the Municipal Court or to any other author¬ 
ity authorized to issue a search warrant or a warrant 

35 of arrest for the purpose of obtaining a warrant for 
these premises or for somebody in them? A. I did 

not, sir. 

Q. I believe you testified that you had never seen or 
heard of any of these defendants prior to entering those 
premises; is that correct? A. That is correct—no; I said 
I had never seen them, but, of course, I had heard of them, 
because that’s where I got my information. 

Q. Because of the informant? A. That is correct. 

Q. You are a member of the Vice Squad; is that correct? 
A. I am, sir. 
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Q. And it is your business to make gambling cases among 
* other cases; is that correct? A. It is my duty to enforce 

gambling laws. 

Q. But you made no attempt to take this informant to 
anybody authorized to issue a search warrant or warrant 
of arrest prior to your entrance to these premises on Febru¬ 
ary 16th? That is true, isn’t it? A. I believe I answered 
that I did not, sir. 

Q. All right. Now, you went into the store originally for 
the purpose of making a search, didn’t you? A. No, sir; 

I went there to investigate this gambling complaint 
> . 36 that I had. 

Q. And you did not see any gambling when you 
were in the store, did you? A. When I first walked in the 
store ? 

Q. Yes. A. I couldn’t see any gambling in the store, 
no, sir. 

Q. At any time while you were in the store, isn’t it 
true that all you could see in the room next to the store 
were three or four people standing up? A. There was a 
large amount of people. 

Q. Standing up? A. It could see people standing up, 
that’s correct, as I entered the door. There was a great 
deal of activity going on back there. 

Q. But all the activity you are describing was three or 
four people standing up there, isn’t that true, sir—or, at 
least, so you testified on a prior occasion? A. No. I ar¬ 
rested seven other people for disorderly— 

Q. When you were in the store part of these premises, 
walking toward the rear, isn’t it true that all you saw in 
the back room were three or four people standing up?: A. 
I saw three or four people as I walked in the store. The 
closer I got to the door to see, the more people I could 
k distinguish. 
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Q. You could see people. At that time, of course, 

37 you had no search warrant or warrant of arrest; isn’t 
that true, sir? A. I did not, sir. 

Q. And you never had any information about any par¬ 
ticular individual; isn’t that true, sir? A. I had informa¬ 
tion that there was an operation of a lottery going on at 
this valet shop. 

Q. But not about any particular individual? A. I did 
not, sir. 

Q. Sir? A. No, I did not. 

Q. Now, the Court asked you a question about what you 
could see before you entered that second room, and I be¬ 
lieve that your answer was, unless I am mistaken, that you 
saw some of that that had been introduced in evidence 
before you entered the back room? A. Before I entered 
the room, right at the doorway, I could see that. 

Q. Now, didn’t you testify on October 2nd, in answer to 
these questions, as follows: 

“Question: Now, at the time you walked into the room 
behind the valet shop, or before you walked into the room 
behind the valet shop, did you see anything, Sergeant? 

“Answer: When I walked into the valet shop there 

38 was no one in the valet shop and the door was open 
to the back, and I could see through the door, I 

could see the defendant, who I later learned was Raymond 
Fisher, and several other colored people”? 

That was your answer, wasn’t it? A. Yes, that’s right. 

Q. Then, the next question: 

“Other than that, you didn’t see anything, isn’t that cor¬ 
rect, sir?” 

Your answer was: 

“I could see there was some kind of activity, from that 
distance.” 

That is true, isn’t it? A. That’s correct. 

Q. You did give that testimony? A. That’s what I said 
this morning, yes, sir. 
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Q. “Question: Now, you weren’t invited back there, isn’t 
that true, Sergeant?” 

And your answer was: 

“No, sir.” 

You did give that testimony, didn’t you? A. Yes, sir; 
I wasn’t invited back there. 

Q. The next question: 

“And the truth of it is that you went back there to see 
what was going on and to make a search, isn’t that 

39 correct, sir?” 

And your answer was: 

“I went back to investigate to see if there was any gam¬ 
bling going on.” 

That question was asked you and that answer was given; 
isn’t that correct? A. That’s the answer that I gave, yes, 
sir. 

Q. Now, the next question was asked you and you gave 
the following reply: 

“And to search and seize if you thought it advisable, isn’t 
that correct?” 

And your answer was: 

“When I seen there was number slips and change all over 
the table, I searched and seized.” You gave that answer? 

A. I don’t recall saying that. I recall saying that I ar¬ 
rested the defendants and then searched the premises. 

Q. You did not say this? A. I don’t recall saying—word¬ 
ing it the way you’ve got it worded, Mr. Ehrlich. 

Q. I am merely reading it from the record, Mr. Bpnac- 
corsv. 

I will show you this, which is part of the transcript of 
the testimony given by you, and ask you if you were 

40 not asked this question and you gave the following 
reply: 

“And the truth of it is that you went back there to see 
what "was going on and to make a search, isn’t that , cor¬ 
rect, sir?” 
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And the answer: 

“I went back to investigate to see if there was any gam¬ 
bling going on.” 

A. I remember that. 

Q. You did give that reply? A. I remember that, yes. 

Now, isn’t it true that this question was asked you: 

“And to search and to seize if you though it advisable, 
isn’t that correct?” 

And the answer you gave was: 

“When I seen there was number slips and change all 
over the table, I searched and seized.” 

Didn’t you give that reply on October 2nd? A. That’s 
what it says there. 

Q. Now, weren’t you asked this question and didn’t you 
give the following reply: 

“And it was after you made the search and seizure that 
you placed the defendant under arrest, isn’t that true, sir?” 

And your answer was: 

41 “I placed the defendant under arrest just as soon 
as I determined in my mind that there was gambling 
going on there.” 

Didn’t you give that reply, sir.” A. I did. 

Q. Now, wasn’t the next question asked you: 

“Prior to this determining in your mind, when you got 
into the room and saw, I suppose, some slips of paper— 
isn’t that correct—on a table? 

Your answer: 

“I saw slips and numbers books.” 

You did give that reply to that question? A. That’s cor¬ 
rect. 

Q. Now, wasn’t this next question asked you, sir: 

“Now, you picked up those books and looked at them, 
isn’t that true, Sergeant, as you usually do in a case?” 

And your answer was: 

“Yes”; is that true? A. That’s right. 
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Q. Wasn’t this question next asked you and didn’t you 
give the following reply: 

“And isn’t it after you looked at those slips you placed 
everybody in the room under arrest, isn’t that true, 
sir?” 

42 And your answer was: 

“Yes, yes. When I determined that they were 
numbers slips, I placed everyone under arrest.” 

Isn’t that true, sir? Didn’t you give that reply? A. It 
is, sir. 

Q. Now t , Sergeant, yon did not go into those premises for 
the purpose of transacting any valet business, did you? A. 
I stated I wanted to investigate a gambling complaint. 

Q. When you say investigate a gambling complaint, don’t 
you mean that you went there for the purpose of searching 
and seizing anything that to your mind as a police officer, 
and a very able member of the Vice Squad, would suggest 
to you that there was gambling going on; isn’t that what 
you mean, sir? A. I have stated fifteen times I didn’t go 
there to search the premises. 

Q. Isn’t that wdiat you mean by investigating a gambling 
complaint? A. I went there to determine if there w'as an 
operation of a lottery there, and when I determined that 
there was I placed the defendants under arrest and 
searched the premises. 

Q. Sergeant, at the time that you first walked into the 
second room none of these defendants or people that 

43 you placed under arrest attempted to destroy any of 
this property or to leave the premises, did they? A. 

They did not. 

Q. Well, Sergeant, I ask you now, isn’t it true as you 
testified on October 2, 1951, that before you placed any of 
the defendants or any of the people there under arrest or 
searched any of the people, you first walked up to the tables 
and looked at the pieces oi paper to see what was on them? 
A. I did. 
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Q. And then you placed them under arrest? A. I did. 

Q. Now, isn’t it true, Sergeant, that at the time you 
walked into the back room and just prior to walking into 
the back room you could not see the tables or any pieces 
of paper? That is true, isn’t it, sir? A. When I got to the 
threshold of the door I could see the tables. I could see 
papers. They looked like numbers slips, books that looked 
like numbers books, and I could see the defendants. 

Q. When you say the threshold, don’t you mean when 
your foot entered the back room? A. No, sir; I mean just 
as I entered the door. 

Q. To the back room? A. Yes. sir. 

44 Just as you entered? A. That is correct, sir. 

By The Court: 

Q. You mean you were in the room? A. No, sir; just 
as I entered. 

Q. Where were you? Were you in the room or were you 
in the store? A. I was in the store, Your Honor. 

By Mr. Ehrlich: 

Q. You did say just as you entered the room? Wasn’t 
that your answer? A. That’s what 1 said—just as I was 
getting ready to enter the room I could see the papers. 

Q. I will show you a photograph which I will mark De¬ 
fendants’ Exhibit No. 2 and ask ycu whether or not you can 
identify it, sir. A. That looks like the door, because it 
opened inwardly, and that’s the way it was that day. 

(The document refered to was marked for identification 
as Defendants’ Exhibit 2. 

By Mr. Ehrlich: 

Q. That store is about 25 feet long, isn’t it, Mr. Bonac- 
corsy? A. Approximately. 

Q. And this is the room shown by the open door 

45 that you entered for the purpose of investigating, as 
you say, this complaint; is that correct, sir? A. 
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That’s correct. It looks like it. 

A. I am sure that it is. 

Now, isn’t it true that there was no table in front of that 
door and no pieces of paper in front of that door that you 
can see from that store? 

A. Oh, I didn’t state that I could see it from out there. I 
said as I entered the door, when I got right here I could see 
everything. When I got right on this side of this door you 
could see the table was right alongside of it. The desk 
was over here, and vou could see Fisher as vou came from 
here. 

Q. But the table on which you saw the pieces of paper 
was behind the wall, isn’t that true, sir—I mean behind 
this wall that is designated by the mirror? A. No, sir. 

Q. Well, where was it? A. It was on this side of the 
door. 

Q. Well at least it was hidden from that door, wasn’t it? 
A. But it was back. Brooks was sitting facing me—facing 
as I was coming in. Faulkner was sitting with his back 
to me, and I couldn’t see anything in front of Faulkuer 
until I got right inside the room. 

46 Q. Until you got inside the room? A. I couldn’t 
see anything in front of him, but Brooks was sitting 
facing me. 

Q. But you had to get inside the room before you saw 
those pieces of paper, isn’t that correct, sir? A. No, Sir. 

Q. You so testified, sir, on October 2nd? A. I beg your 
pardon. I testified that I wasn’t sure in my mind that they 
were lottery slips until I picked them up and seen them and 
read them, but that they appeared to be lottery slips as 
I walked to the door. 

Q. And after you picked them up and read them, to use 
your language, sir—A. That’s right. 

Q. —and when you determined in your mind that the? 
were lottery slips, then you placed everybody in there under 
arrest: isn’t that correct? A. I did. 
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Q. And you released everybody except Fisher and 
Brooks; isn’t that correct, sir? A. No, sir. 

Q. And Faulkner? A. And Battle. 

Q. Battle wasn’t in the room, was he? A. Well, Battle 
came in there while we were in the room. When 

47 you say releasing everybody on the premises, I 
released the people that I determined in my mind 

were players. 

Q. That you determined were players? A. That’s cor¬ 
rect. 

Q. Now, how did you determine that, sir? A. Because 
these people were all sitting around with large quantities 
of numbers slips. These other people were in the room, 
they didn’t have any numbers slips. Maybe one of them 
would have one; maybe some of them didn’t have anything. 

Q. Now, isn’t it true, Sergeant, that they had just two 
or three chairs in that room? Isn’t that true, sir? A. Well, 
let’s see. I don’t recall exactly how many chairs, but I can 
tell you the names of the defendants who were sitting down 
there. Faulkner was sitting down. Fisher was sitting 
down. Brooks w T as sitting down. 

Q. Anybody else sitting down? A. I don’t recall 
whether anybody else was sitting down or not. 

Q. Then you charged everybody who was sitting down, 
isn’t that correct, Sergeant? A. No. I charged all the 
persons who had this gambling paraphernalia and the 
change in front of them. 

Q. And the chairs— A. It was in their immedi- 

48 ate control. 

Q. No. The chairs were in front, near the tables; 
isn't that correct? A. Oh, sure. They were seated at the 
tables—at the desk. 

Q. Did you release anybody who was sitting down? A. 
I don’t recall that I did, or not. 

Q. What is your best recollection? A. I don’t recall that. 
Q. Now, isn’t it true, Sergeant, that you arrested and 
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charged Brooks and Faulkner because they were seated in 
those chairs and because Fisher was also seated in a chair? 
A. No, sir; no, sir. j 

Q. None of the defendants had any pieces of paper in 
their hands, did they? A. But they had it in front of 
them. In other words they were working on it when I 
walked in. 

Q. What were they doing, Sergeant? What was Faulk¬ 
ner doing? A. Faulkner was sitting—I couldn’t tell what 
Faulkner was doing, because Faulkner’s back was turned 
towards me. 

Q. All right. A. But Fisher and Brooks, as I 

49 showed you up here, they were sorting out the 
numbers. 

Q. You saw that? A. Yes, I saw it, because it was in 
little piles. They had been sorting them out. 

Q. Did you see them sorting anything? A. They were 
in front of them. They were counting change or either 
sorting slips. I don’t recall exactly which one they were 
doing. 

Q. Sergeant, how long were you in the back room— j A. 
Oh, I "was in there quite a w’hile. j 

Q. Just a second. I haven’t finished my question—before 
Battle was brought in there ? A. Oh, I would say ten min¬ 
utes, fifteen minutes. 

Q. And Mr. Valentine brought Mr. Battle in there, didn’t 
he? A. No, sir; he walked in. 

Q. Well, he was behind him when he walked in and had 
hold of him? A. You mean Valentine brought him into the 
back room? 

i 

Q. Yes. A. Oh, yes, he did. 

Q. That is my question. A. Yes, he did. 

Q. And Valentine had placed him under arrest, as 

50 far as you know? A. Yes. he had. 

Q. Did you see Valentine place him under arrest? 
A. No, I didn’t see that. ; 
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Q. But "V alentine did have hold of him when he brought 
him into the back room; isn’t that correct? A. He was in 
Valentine’s custody. Valentine had his number work in 
his hand. 

Mr. Ehrlich: That is all. 

Mr. Lane. That is all, Officer. 

(The witness left the stand.) 

Mr. Lane: Officer Valentine. 

Thereupon, 


WALLACE K. VALENTINE 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 

Mr. Ehrlich: If Your Honor pleases, to preserve the 
record, before this witness testifies, I move to strike the 
testimony of the arrest and searches and seizures as far 
as Sergeant Bonaccorsy’s testimony is concerned, and to 
exclude it from Your Honor’s consideration in this case. 
The Court: Very well. 

Mr. Ehrlich: On the ground that the arrests, searches, 
and seizures, were illegal, unlawful, and in violation of the 
defendants’ constitutional rights. 

The Court: I will overrule the objection. 

51 DIRECT EXAMINATION 

By Mr. Lane: 

Q. Will you give us your name and assignment, please? 
A. Detective Wallace K. Valentine attached to the Vice 
Squad, Metropolitan Police Department, Washington, D.C. 

Q. Were you so assigned on February 16th, this year, 
Officer Valentine? A. I was. 

Q. Around 1:45 p.m. were you on duty? A. Yes, sir. 

Q. Where did you go? A. Went to premises 500 block 
of Fourth Street, a cleaning and valet shop. 
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Q. Did you accompany Sergeant Bonaccorsy there? A. 
Yes, sir. 

By The Court: ' 

Q. 500 block of what? A. Fourth Street, Southwest. 

By Mr. Lane: 

Q. Did you enter this valet shop with him? A. Yes, sir. 
Q. Did there come a time that you saw a person later 
identified to you by the name of Battle? A. Yes, sir. 
52 Tell us the circumstances, what you did, and every¬ 
thing. 

By The Court: 

Q. Did you know Battle before this case? A. No, sir. 
Q. You never saw him before? A. No, sir. 

Q. You were inside the valet shop? A. Yes, sir. 

Q. Did Battle come in the valet shop? A. Yes, sir. 

Q. And you arrested him? A. Yes, sir. 

Q. Why did you arrest him? 

Mr. Lane: If Your Honor will indulge me, the Govern¬ 
ment— 

i 

The Court: Wait a minute. Let him answer my ques¬ 
tions. You can ask him anything you want. 

Mr. Lane: Excuse me. Thank you. 

By The Court: 


Q. Why did you arrest him? A. Because we had raided 
the premises—went into the premises on the suspicions of 
a gambling joint. 

Q. You mean if I went in there to get a shoe shine 
53 you would have arrested me? A. No, sir. 


Q. Why did you arrest Battle? 


A. Battle had 


envelope under his arm. 


Q. What kind of envelope? A. It was a manila envelope, 
about so big and so square (indicating). 
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By Mr. Lane: 

Q. How did he get there? A. He came there in a Navy 
truck; pulled up outside to go in the premises. 

Q. About what time? A. Bet-ween one and two o’clock. 

Q. What kind of information did you have? That this 
was a turn-in joint? A. Turn-in numbers joint. 

Q. What did he do when he saw you? A. He came in 
and entered with a manila envelope in his arm. I was 
standing about the middle of the premises. He came in 
and saw me and started to go out the door. 

By The Court: 

Q. Were you in uniform? A. No, sir. He started to go 
back out the door, and I told him to come back here, and 
I took the envelope, and in the envelope were numbers 
slips and money. 

54 Mr. Lane: If you will indulge me, mark as Gov¬ 
ernment No. 3 manila envelope, Navy Department 
envelope, four 8 by 9 numbers slips sheets. 

(The documents referred to were marked for identifica¬ 
tion as Government Exhibit 3.) 

By The Court: 

Q. Have you worked in gambling cases before ? A. Yes, 
sir. 


By Mr. Lane: 

Q. Mr. Valentine, showing you what has been marked 
Government No. 3, is this the envelope he had under his 
arm? A. Yes, sir, this is the envelope he had under his 
arm. 


By The Court: 

Q. Is this what you call a manila envelope? A. Yes, 
sir. 

Mr. Lane: That is my description. 
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The Court: No; I do not want yours. 

The Witness: Yes, sir, it is a manila envelope. 

By Mr. Lane: 

Q. Will you show me the contents of the envelope, Offi¬ 
cer? A. (The witness produced documents.) 

These objects were inside the envelope? A. Yes, 
55 sir. 

Q. Was there any money in there? A. Yes, sir, 
there was also money in there. 

Q. Now, Officer, were you present when defendant Faulk¬ 
ner -was seized? A. Yes, sir. 

By The Court: 

Q. If he had gone in with a bag in his hand you would 
have arrested him too, wouldn’t you? A. No, sir. 

Q. A little brown bag? If he had a little brown bag in 
his hand, you would have arrested him too ? A. I wouldn’t 
say I would have arrested him, sir. I would have looked 
in the brown bag. 

Q. Oh, you would have looked in the brown bag? You 
would have opened the bag? A. Yes, sir. 


By Mr. Lane: 

Q. You went in the back room with Sergeant Bonaccorsy, 
did you not? A. Yes, sir. 

Q. Did you see there a person later identified to yop by 
the name of Faulkner? A. Yes, sir. 

56 Q. He was searched, was he not? A. Yes, sir. 

Q. What was found on him, if you know? A. 
Several numbers slips were found on the defendant Faulk¬ 
ner also. 

Mr. Lane: Mark Government No. 4 miscellaneous number 
slips and pad with pencil notations on it, with various 
numbers. 

(The doucments referred to were marked as Government 
Exhibit 4 for identification.) 
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By Mr. Lane: 

Q. Show you what has been marked as Government 4 
for identification, are these the number slips and pad which 
were taken from the person of Faulkner? A. Yes, sir. 

Mr. Lane: I would like to have marked Government 6 
numerous run-down tapes with Fisher’s name on some of 
them. 

(The documents were marked as Government Exhibit 6 
for identification.) 

By Mr. Lane: 

Q. Officer, do you know where Government 6 for identifi¬ 
cation came from? A. They came from a desk drawer at 
which Fisher was seated, sir. 

Q. Besides that, wffiat was in the drawer, if anything? 
A. Number books were in there, other miscellaneous 
57 gambling paraphernalia, along with cut cards, along 
with these run-down tapes. 

Mr. Lane: Your Honor, at this time I offer Government 
1, which was the matter taken from the tables before which 
defendant Brooks was seated; Government 2, matter from 
the top of the desk where Fisher was seated; 3, which is 
this envelope from Battle; 4 is the seizure from the person 
of Faulkner of those number slips; 5 is the carton of un¬ 
used number slips; 6 are the rundown tapes. 

T presume Defendants’ No. 1, the photograph, has been 
offered in evidence. 

Mr. Ehrlich: I object, of course, on the ground that 
the arrests, searches, and seizures were illegal and unlawful 
and violations of the defendants’ constitutional rights. 

Mr. Leimbach: I join in the same objection. 

The Court: I will admit all exhibits except No. 3. 

(All Exhibits for identification except No. 3 were re¬ 
ceived in evidence.) 

Mr. Ehrlich: I would like to ask a couple of questions 
that have nothing to do with No. 3, sir. 
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CROSS-EXAMINATION 
By Mr. Ehrlich: 

Q. In answer to a question propounded to you by Judge 
Curran, didn’t you state that you and Sergeant 

58 Bonaccrosy went to these premises because you sus¬ 
pected that it was a number establishment? A. We 

had information—a complaint that it was a numbers turn-in 
place. 

Q. And, of course, you never made any attempt to take 
your informant— A. No, sir. 

Q. —to a United States Commissioner or any member of 
the Court for the purpose of securing a search warrant 
or warrant of arrest? A. No, sir. 

Q. Isn’t that true, sir? A. Yes, sir. 

Q. Who was the first person who walked into the room 
behind or next to the valet shop? A. Walked in—I be¬ 
lieve it was Sergeant Bonaccorsy who walked in there first. 
We were together up to that point. 

Q. Now, isn’t it true, Mr. Valentine, that all you could 
see in the back room when you were standing in the store 
were three or four men standing up? A. No, sir. You 
could—I could see the defendant Brooks and Faulkner 
seated at the table on the left side. 

Q. Before you got into the back room ? A. Before I got 
into the back room. 

59 Q. How far were you from the door before you 
could see them? A. About five or six feet, sir. 

Mr. Erhlich: That is all I care to ask him. 

CROSS-EXAMINATION 
By Mr. Leimbach: 

Q. When you went into the place, where was Faullyner 
seated? A. Next to the defendant Brooks. 

I 

Q. And in which direction was he facing? Could you 
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sec his back or his front? A. I saw his face. His face 
was facing to the front of the the room. 

Q. That is when you came in ? A. Yes, sir. 

Q. Did he have anything in front of him? A. He was 
seated at the same table in which defendant Brooks was, 
on which were numbers slips and money. 

Mr. Leimbach: That is all. 

(The witness left the stand.) 

Mr. Lane: That is the Government’s case. 

Mr. Ehrlich: At this time, if the court pleases, I make 
a motion to exclude all the evidence of the arrests, searches, 
and seizures as testified to by both Government witnesses, 
on the ground that the arrests, searches, and sei- 
60 zures were illegal, unlawful, and in violation of 
the constitutional rights of the defendants. 

The Court: I will sustain your position in so far as 
Battle is concerned, and I will deny your motion in so far 
as the rest are concerned. 

Mr. Ehrlich: Then, at this time I make a motion for 
judgment of acquittal as far as Battle is concerned. 

The Court: Do you want to say something about this? 

Mr. Lane: No, sir. 

The Court: Very well. I will grant the motion. 

Battle, you are excused. 

Mr. Ehrlich: Now, if the court pleases, Brooks and 
Fisher will rest, and I would like, if your honor deems it 
proper, to argue the proposition of the arrests, searches, 
and seizures. 

Mr. Leimbach: I would like to state one matter. I 
would like to suggest to the Court, as to the defendant 
Faulkner, on the first count of the indictment, I would like 
to move to dismiss on the ground that there has been no 
evidence shown that this defendant ever operated or car¬ 
ried on a lottery. 

The Court: That is denied. Possession establishes a 
prima facie case. 
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Are you going to put him on or are you going to rest 

at this time? 

61 Mr. Leimbach: I will also rest. 

The Court: Very well. ■ 

(After a legal argument.) 

The court: I think the matter is important enough that 
I should reserve my decision and reserve my finding until 
counsel can submit to me a brief on this matter. 

Fortunately or unfortunately, I cannot agree with the 
McDonald case at all. Fortunately or unfortunately, I do 
not classify myself with certain philosophies of certain 
judges. But I have no power over that. ; 

In my opinion, as the evidence has unfolded itself here, 
these men are just as guilty of a violation of the law' as 
anyone can be. Here is the complaining witness, Officer 
Bonaccorsv, wdio testifies that he saw’ the fruits of the crime 
from a public place. Certainly he saw T a felony committed 
in his presence. Certainly he had a probable cause on which 
to make that arrest. I would not have any hesitation for a 
minute in holding the arrest valid and the search and sei¬ 
zure valid; but under certain of these cases there is a 
question of sufficient to raise a doubt in my mind as to 
whether I can. 

They say, “Oh, well, go ahead and get a search warrant. 
There is no evidence that it w’on’t be going on the next day. ’ ’ 
But I do not know that. They may move the next day. They 
may change their methods. They may not have anybody 
in there the next day. I do not know'. But your 

62 argument has convinced me, Mr. Ehrlich, that! I 
should defer my decision in the matter until you may 

present a brief on the point and the Government may reply 
to it. I do not w’ant to make it now.) 

Mr. Ehrlich: Would Your Honor give me a reasonable 
time to do it? I have cases set down for every day this 
wreek. 

The Court: How much time do you want? 
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Mr. Ehrlich: I would like to have a couple of weeks. 

Mr. Lane: I have no objection. I have a pending brief 
in the Court of Appeals. 

The Court: All right. Two weeks. You want a week 
after that? 

Mr. Lane: Yes, Your Honor, I would appreciate that, 
because I have a matter in the Court of Appeals. 

(The instant hearing vras concluded.) 

CERTIFICATE OF OFFICIAL REPORTER 

I certify that the foregoing is the official transcript of 
the portions of proceedings indicated in the above-en¬ 
titled matter. 

N. J. Cinciotta, Offical Reporter 

63 Filed in Open Court, April 30, 1951. 

Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Grand Jury Impanelled April 3, S'worn in on April 4, 
1951. 

The United States of America 
v. 

Raymond B. Fisher, Joe Battle, Roy 0. Brooks, James 

Graham Faulkner 

Criminal No. 689-’51. Grand Jury No. 524-51 
Vio. 22 D.C.C. 1501, 1502 

The Grand Jury charges: 

On or about February 16, 1951, within the District of 
Columbia, Raymond B. Fisher, Joe Battle, Roy 0. Brooks 
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and James Graham Faulkner were concerned as owners, 
agents and clerks, and in other ways, in managing, carry¬ 
ing on and promoting a lottery known as the numbers 
game. 

SECOND COUNT: ! 

• 

On or about February 16, 1951, within the District of 
Columbia, Raymond B. Fisher, Joe Battle, Roy 0. Brooks 
and James Graham Faulkner knowingly had in their pos¬ 
session certain tickets, certificates, bills, slips, tokens, 
papers and writings, used and to be used and adapted, 
devised and designed for the purpose of playing, carrying 
on and conducting a lottery known as the numbers game. 

(s) George Morris Fay, Attorney of the United 
States in and for the District of Columbia. 

A True Bill: (s) Charles E. Buberich, Foreman. 

65 Filed June 12, 1951. Harry M. Hull, Clerk. 

j 

UNITED STATES DISTRICT COURT j 

FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
United States of America 
vs. 

Raymond B. Fisher, et al. 

Criminal No. 689-51 ; 

MOTION FOR THE RETURN OF SEIZED PROPERTY 
AND THE SUPPRESSION OF EVIDENCE 

i 

Raymond B. Fisher hereby moves this Court to direct 
that certain property of which he is the owner and which 
on February 16, 1951, at the premises known at 813 Fourth 
Street, S.W., in the City of Washington, District of Co- 
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lumbia, was unlawfully seized and taken from him by 
police officers of the Metropolitan Police Department be 
returned to him, and that it be suppressed as evidence 
against him in any criminal proceeding. 

The petitioner further states that the property was seized 
against his will and without a search warrant. 

(s) Myron G. Ehrlich, Attorney for Petitioner, 
Columbian Building. 

Copy of the above motion received this 11th day of June, 
1951. ' 

(s) John D. Lane, Assistant U. S. Attorney for 
the District of Columbia. 

66 Filed Oct. 22, 1951. Harry M. Hull, Clerk. 

Deft. Exhibit No. 1 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

United States of America 
vs. 

Raymond B. Fisher, et als 
Criminal No. 698-51 

STIPULATION 

It is stipulated by and between counsel for the United 
States and counsel for Raymond B. Fisher that the testi¬ 
mony of Raymond B. Fisher on the motion to Suppress the 
Evidence, if given is as follows; and that it be made part 
of the record. 

That on February 16, 1951, at the time officers made 
search of his premises, known at 813 Fourth Street, S.W., 
he was in control of said premises. That the officers walked 
through his store and entered a room adjoining said store 
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without his consent, which room was part of his living quar¬ 
ters. That it was not possible for anyone to see any evi¬ 
dence of gaming in said room unless and until he entered 
said room adjoining his store. That he did not give the 
officers permission to enter said room, nor did they request 
permission to do so. That the door to said room was partly 
open and the seizures made by the officers were on tables 
which could not be seen from the door, but which could 
only be seen by the officers after they entered said room. 

(s) John D. Lane, Assistant United States 
Attorney. 

(s) Myron G. Ehrlich, Attorney for De¬ 
fendant. 


67 Filed Oct. 2, 1951, Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

United States 
vs. 

Raymond B. Fisher, Joe Battle, Defendants 

i 

Criminal No. 689-51. Charge Vio. Secs. 1501,1502, ! 

T. 22,D. D. C. 

On this 2nd day of October, 1951, came the Attorney of 
the United States; the defendants Raymond B. Fisher and 
Joe Battle in proper person and by the attorney Myron 
Ehrlich, Esquire; whereupon the defendants’ motion for 
return of property and suppression of evidence, coming on 
to be heard, after argument by counsel, is by the Cotirt 
denied. 

By direction of Matthew F. McGuire, Presiding 
Judge, Criminal Court #2. 


| 
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68 Filed Jan. 25, 1952. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

United States of America 


vs. 

Raymond B. Fisher, Joe Battle, Roy O. Brooks, James G. 

Faulkner, Defendant 

Criminal No. 689-51. Charge Vio. Ses. 1501,1502 T-22 DCC 

On this 25th day of January, 1952, came the attorney 
of the United States; each defendant in proper person and 
by their attorneys Myron Ehlrich, Esquire; whereupon the 
decision of the Court, after hearing further of the testi¬ 
mony is that defendant Roy 0. Brooks is not guilty, and the 
said Roy 0. Brooks is discharged; that defendant Raymond 
B. Fisher is guilty as charged and the matter of James G. 
Faulkner is cont. until Monday morning January 28th, 
1952 at 10:00 a.m. 

Defendant James G. Faulkner is remanded to the District 
of Columbia Jail. 

By direction of Edward M. Curran, Presiding 
Judge, Criminal Court #5. 
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STATEMENT OF THE QUESTION PRESENTED 

Whether the trial court correctly denied a motion to 
suppress evidence seized as an incident to an arrest, when 
it appeared that the arresting officer had information that 
the appellant was engaged in the numbers business in the 
premises 813 4th Street, S. W., and when the officer subse¬ 
quently observed him at said premises pursuing a routine 
consistent with the routine of a numbers operator. 
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United States Court of Appeals 
for the District of Columbia Circuit 


No. 11,498 


Raymond B. Fisher, Appellant 
v. 

United States of America, Appellee 


Appeal from the United States District Court for the District 

of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On April 30,1951, a two-count indictment was filed against 
the appellant Fisher and three others, Battle, Brooks and 
Faulkner. 1 The first count charged them with managing, 
carrying on and promoting a numbers game on February 
16, 1951, in violation of D. C. Code (1951) $ 22-1501. In the 
second count they were charged with possession of numbers 
slips on February 16,1951, in violation of D. C. Code (1951) 

i At the conclusion of the Government’s case, Battle moved for a judgment 
of acquittal, which motion was granted by the District Court (J.A. 36); 
Brooks was found not guilty of the offenses charged in the indictment (J.A. 
42); Faulkner was found guilty as charged but did not appeal from the 
judgment of conviction. 




§ 22-1502. (J.A. 3S-3.9.) The appellant’s pre-trial motion 
to suppress the evidence seized at the time of his arrest was 
denied (J.A. 14, 39, 41). At trial—the appellant elected to 
he tried without a jury—the motion to suppress was re¬ 
newed '(J.A. 36) and again denied. The appellant stood on 
his motion and offered no defense. He was found guilty as 
charged (J.A. 42), and was sentenced to a term of imprison¬ 
ment of from six to eighteen months. (R. 71). 

The basic question involved in the case is whether the 
police officer who arrested the appellant had probable cause 
to believe that he was engaged in the commission of a felony, 
for he was obviously guilty if the numbers slips and books 
which the officer seized from his possession upon arresting 
him were admissible in evidence. The evidence introduced 
in the trial court to show that the officer did have probable 
cause may be summarized as follows: 

Officer Bonaccorsy testified that several days prior to 
February 16, 1951, he received information from a known 
reliable source that the premises 813 4th Street, S. W. 
were being used by various persons, none of whom were 
personally known to the officer (J.A. 16), as a numbers 
slips turn-in station (J.A. 3). Acting upon such informa¬ 
tion, and for purposes of making an investigation with 
respect thereto, Bonaccorsy, in company with Officers Val¬ 
entine and Molle, proceeded to said 813 4tli Street, S.W. at 
approximately 1:45 p.m. on Friday, February 16 (J.A. 4, 
15). At this address was located a valet shop (J.A. 4, 16). 
As Bonaccorsy walked into the shop through the public 
entrance, he observed that it consisted of a long narrow 
room, one side of which was equipped with a shoe-shine 
stand, while the other side was designed to accommodate 
the valet business (J.A. 4). There were no people in the 
shop at the time of his entrance, either patrons or clerks 
(J.A. 5). At the rear of the shop was a door, fully open, 
leading into and exposing to public view a smaller room, 
apparently an office (J.A. 5, 20). In the latter room Bonac¬ 
corsy could see a number of persons, some standing, others, 
including the appellant, seated around a table (J.A. 5, 17-18, 
21), upon which were lying papers, then indistinguishable 
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'(J.A. 8). All of the persons so observed appeared to be 
rather intensely engaged in some form of activity (J.A. 
5, 16). Bonaccorsy approached the rear door, and, while 
still in the valet shop proper, saw what appeared to be an 
abundance of numbers lottery paraphernalia- (J.A. 9-10). 
On the table before the appellant, as before all of the per¬ 
sons there seated, Bonaccorsy saw what he believed to be 
substantial quantities of numbers slips, numbers books, and 
money (J.A. 9, 17, 18). Similar slips and books were seen 
to be resting on a table immediately behind the appellant 
(J.A. 18). As he arrived at the doorway, but before enter¬ 
ing the room beyond, Bonaccorsy also observed adding 
machines and telephones (J.A. 9). The appellant, and those 
seated at the table with him, appeared to be either sorting 
out numbers slips or counting money (J.A. 29). Bonaccorsy 
then entered the room, advanced to the table before which 
the appellant was sitting, examined some of the slips of 
paper lying thereon, and determined beyond doubt that they 
were in fact numbers slips of the type conventionally used 
by numbers operators (J.A. 10, 25, 27). Having made this 
determination, he placed the appellant and other occupants 
of the room under arrest (J.A. 6, 9-10, 27). 

After his arrest, the appellant stated to Officer Bonac¬ 
corsy that he was responsible for the numbers game opera¬ 
tion and that none of the other persons in the room were in 
any way involved therein (J.A. 20). Prior to the hearing 
on the motion to suppress counsel for the Government and 
the appellant entered into the following stipulation: 1 

I 

It is stipulated by and between counsel for the United 
States and counsel for Raymond B. Fisher that the 
testimony of Raymond B. Fisher on the motion to Sup¬ 
press the Evidence, if given is as follows; and that it 
be made part of the record. 

i 

That on February 16, 1951, at the time officers made 
search of his premises, known as 813 Fourth Street, 

2 Bonaccorsy testified that he could sec numbers slips * ‘ all over the desk, 
and chairs, and table.The numbers slips seized from the room by the officers 
filled two bushel baskets (J.A. 10.) 
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S. W., he was in control of said premises. That the 
officers walked through his store and entered a room 
adjoining said store without his consent, which room 
was part of his living quarters. That is was not pos¬ 
sible for anyone to see any evidence of gaming in said 
room unless and until he entered said room adjoining 
his store. That he did not give the officers permission 
to enter said room, nor did they request permission to 
do so. That the door to said room was partly open and 
the seizures made by the officers were on tables which 
could not he seen from the door, but which could only 
be seen by the officers as they entered said room. (J.A. 
40-41). 


The appellant seasonably objected to the introduction in 
evidence of the numbers paraphernalia seized from the 
room in the rear of his valet shop, on the ground that his 
arrest was illegal, and consequently, the search and seizure 
which followed were likewise illegal (J.A. 16, 34). He did 
not, however, take the witness stand or offer any evidence 
in his own behalf. 


STATUTES INVOLVED 

The pertinent provisions of the District of Columbia Code 
are as follows: 

§ 22-1501. If any person shall within the District 
keep, set up, or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in managing, 
carrying on, promoting, or advertising, directly or in¬ 
directly, any policy lottery, policy shop, or any lottery, 
or shall sell or transfer any chance, right, or interest, 
tangible or intangible, in any policy lottery, or any 
lottery or shall sell or transfer any ticket, certificate, 
bill, token, or other device, purporting or intended to 
guarantee or assure to any person or entitle him to a 
chance of drawing or obtaining a prize to be drawn in 
any lattery, or in a game or device commonly known as 
policy lottery, or policy or shall, for himself or another 
person, sell or transfer, or have in his possession for 
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the purpose of sale, or transfer, a chance or ticket in or 
share of a ticket in any lottery or any such bill, certifi¬ 
cate, token, or other device, he shall be fined upon 
conviction of each said offense not more than $1,000 or 
be imprisoned not more than three years, or both. The 
possession of any copy or record of any such chance, 
right, or interest, or of any such ticket, certificate, bill, 
token, or other device shall be prima-facie evidence 
that the possessor of such copy, or record did, at the 
time and place of such possession, keep, set up, or 
promote, or was at such time and place concerned as 
owner, agent, or clerk, or otherwise in managing, car¬ 
rying on, promoting, or advertising a policy lottery, 
policy shop, or lottery. 

§ 22-1502. If any person shall within the District 
have in his possession, knowingly, any ticket, certificate, 
bill, slip, token, paper, writing, or other device used, or 
to be used, or adapted, devised, or designed for the pur¬ 
pose of playing, carrying on, or conducting any lottery, 
or the game or device commonly known as policy lottery 
or policy, he shall be fined upon conviction of each said 
offense not more than $500 or be imprisoned for not 
more than six months, or both. 

i 

SUMMARY OF ARGUMENT 

The fundamental question presented is whether the ap¬ 
pellant was properly arrested. He was arrested by Police 
Officer Bonaccorsy on the basis of (1) information received 
from a reliable informant, and (2) his personal observa¬ 
tion of the appellant following a routine wholly consistent 
with that of a numbers operator. If the knowledge thus 
obtained was sufficient to cause a reasonable officer to be¬ 
lieve that the appellant was probably engaged in a num¬ 
bers operation, the arrest was proper. This is the test of 
probable cause as defined in the Brinegar case, and iterated 
by this Court in the Mills case. We submit that under the 
circumstances of this case the officer did act reasonably, 
that the arrest was valid, and that the numbers slips and 


l 
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books seized as an incident thereto were admissible in 
evidence. 

The articles seized from the appellant’s possession at 
the time of his arrest were described as “conventional 
numbers slips and numbers books.” This description, with¬ 
out elaboration, was sufficient to identify the articles in 
question as tickets, certificates, bills, slips, tokens, papers, 
writings or other devices used, or to be used for the purpose 
of conducting a lottery, within the meaning of D. C. Code 
(1951) §§ 22-1501, 1502. 

ARGUMENT 

Police Officer Bonaccorsy Had Probable Cause to Believe That 
the Appellant Was Committing a Felony. The Arrest, and 
the Seizure Incident Thereto, Were, Therefore. Proper. It 
Follows That the Trial Court Correctly Denied His Mo¬ 
tion to Suppress the Evidence Seized. Likewise, Appel¬ 
lant's Objections to the Introduction of Such Evidence 
Were Properly Overruled. 

There can be no doubt that the appellant was actually 
violating the law. The evidence taken from his immediate 
possession at the time of his arrest, if admissible, makes it 
clear that he was a numbers operator. He did not even 
attempt to present a defense on the merits. His technical 
legal guilt or innocence, however, rests upon the admis¬ 
sibility of the evidence seized at the time of the arrest. This 
in turn rests upon the validity of the arrest. The ultimate 
question is, therefore,—Did Officer Bonaccorsy act upon 
mere whim or suspicion, or did he have reasonable grounds 
to believe that the appellant was probably engaged in the 
numbers racket at the time of his arrest? 

The test by which the propriety of an arrest without a 
warrant is to be judged has recently been redefined with 
great particularity in Brinegar v. United States, 33S U.S. 
160, 69 Sup. Ct. 1302, 93 L. Ed. 1S79 (1949). We need look 
no further than the confines of that opinion for the prin¬ 
ciples which are determinative of this case. The Supreme 
Court there carefully pointed out that probable cause is, 
after all, a matter of probabilities, that the standard of 
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I 


proof required for probable cause is far less stringent 
than the standard of proof required to establish guilt 1 ; and 
that nothing more is required to justify an arrest than that 
the circumstances known to the officer, by personal observa¬ 
tion and by “reasonably trustworthy information”, be such 
as would justify a man of reasonable caution in the belief 
that an offense had been or is being committed. The Court 
said at 173-176, 69 Sup. Ct. at 1309-1311, 93 L. Ed. at 
1880-1891: 

[There is a] difference between what is required to 
prove guilt in a criminal case and what is required to 
show probable cause for arrest or search. * * # There 
is a large difference between the two things to be 
proved, as well as between the tribunals which deter¬ 
mine them, and therefore a like difference in the quanta 
and modes of proof required to establish them. 

* * * * 

* * * Guilt in a criminal case must be proved beyond a 
reasonable doubt and by evidence confined to that 
which long experience in the common-law tradition, to 
some extent embodied in the Constitution, has crystal¬ 
lized into rules of evidence consistent with that stand¬ 
ard. These rules are historically grounded rights of 
our system, developed to safeguard men from dubious 
and unjust convictions, with resulting forfeitures of 
life, liberty and property. 

I 

However, if those standards were to he made appli¬ 
cable in determining probable cause for an arrest or 
for search and seizure , * * * few indeed would be the 
situations in which an officer, charged with protecting 
the public interest by enforcing the law, could take ef¬ 
fective action toward that end. Those standards have 
seldom been so applied. 

In dealing with probable cause, however, as the very 
name implies, we deal with probabilities . These are 
not technical; they are the factual and practical con¬ 
siderations of everyday life on which reasonable and 
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prudent men, not legal technicians act. The standard 
of proof is accordingly correlative to what must be 
proved. 

“The substance of all the definitions” of probable 
cause “is a reasonable ground for belief of guilt.” 
McCarthy v. Be Armit, 99 Pa. St. 63, 69, quoted with 
approvel in the Carroll opinion. 267 U.S. at 161. And 
this “means less than evidence which would justify 
condemnation” or conviction, as Marshall, C. J., said 
for the Court more than a century ago in Locke v. 
United States, 7 Cranch 339, 34S. Since Marshall’s 
time, at any rate, it has come to mean more than bare 
suspicion: Probable cause exists where “the facts 
and circumstances within their [the officers’] knowl¬ 
edge and of which they had reasonably trustworthy 
information [are] sufficient in themselves to warrant 
a man of reasonable caution in the belief that” an of¬ 
fense has been or is being committed. Carroll v. United 
States, 267 U.S. 132, 162. 

These long-prevailing standards seek to safeguard 
citizens from rash and unreasonable interferences with 
privacy and from unfounded charges of crime. They 
also seek to give fair leewav for enforcing the law in 
the community’s protection. Because manv situations 
which confront officers in the course of executing their 
duties are more or less ambiguous, room must be al¬ 
lowed for some mistakes on their part. But the mis¬ 
takes must be those of reasonable men, acting on facts 
leading sensibly to their conclusions of probability. 
The rule of probable cause is a practical, nontechnical 
conception affording the best compromise that has been 
found for accommodating these often opposing inter¬ 
ests. Requiring more would unduly hamper law en¬ 
forcement. To allow less would be to leave law-abiding 
citizens at the mercy of the officers’ whim or caprice. 
(Footnotes omitted and emphasis supplied.) 
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Furthermore, the Court pointed out that the existence of 
probable cause for an arrest must be determined in all 
cases “by an act of judgment formed in the light of the 
particular situation and with account taken of all the cir¬ 
cumstances.” 338 U.S. at 176, 69 Sup. Ct. at 1311, 93 L. Ed. 
at 653, 657, 659 (1950), the validity of any arrest or search 
must be determined solely by its reasonableness in the light 
of the circumstances of that particular case. It is imma¬ 
terial that the particluar facts of the Brinegar case have 
little resemblance to the facts of the present case. Fact 
situations vary to an almost infinite degree. 

This Court, as recently as April 24,1952, has had occasion 
to consider the test by which the validity of an arrest with¬ 
out a warrant is to be determined. Circuit Judge Proctor, 
speaking for the Court in Mills v. United States, No. 11,046, 
said: 

There is no question as to the governing principles 
of law. Thev have been clearlv stated in United. States 
v. Rabinoivitz, 339 U.S. 56 (1950); Brinegar v. United. 
States, 338 U.S. 160 (1949); and Carroll v. United 
States, 267 U.S. 132 (1925). The test is whether there 
was probable cause for the arrest. Were the facts and 
circumstances within the arresting officers’ knowledge * 
and of which they had reasonably trustworthy informa¬ 
tion sufficient in themselves to warrant a man of rea¬ 
sonable caution in the belief that an offense has been 
or is being committed? Brinegar v. United States, 
supra, at 175; Carroll v. United States, supra, at 162. 
And the validity of the arrest and search must be 
determined by its reasonableness in the light of the 
circumstances of the particular case. Brinegar at 176; 
Rabinoivitz at 63. (Page 2, Slip Opinion). 

See also De Brnhl v. United States, No. 11,389 ; 3 Gorland. v. 
United States, No. 11,275 ; 4 Harvey and Mann v. United 


3 Affirmed July 3, 1952, cert, denied October 2S, 1952. 
•1 Affirmed June 19, 1952. 
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States, Nos. 11QS2-110S3 ; 5 and Wyche and Thorpe v. United 
States, Nos. 10993-10994,° none of which cases has the appel¬ 
lant mentioned in his brief. And see Calomeris v. United 
States, No. 11367, aff’d. January 6, 1953. 

The inquiry, then, must always be whether a reasonable 
man would have made the arrest or seach under the existing 
circumstances. Specifically, the question presently before 
this Court may be stated as follows: In the light of the 
knowledge possessed by Officer Bonaccorsy, was his action 
in arresting the appellant the action of a man of reasonable 
prudence and caution, or was it an action based on whim or 
caprice? 

What was the knowledge possessed by Officer Bonaccorsy 
at the time he arrested the appellant? 

First, the officer had received information of undisputed 
reliability that numerous persons customarily gathered at 
the premises S13 4th Street, S. W., for the purpose of turn¬ 
ing in numbers slips (J.A. 3). 

Second, on February 16,1952, Bonaccorsy went to 813 4th 
Street, S. W., at which address was situated a valet shop. 
Bonaccorsy entered the shop through the front door. This 
he had a lawful right to do, despite the fact that he had in 
his possession neither a search nor an arrest warrant, the 
shop being a public place. 7 Smith v. United States , 70 App. 
B.C. 254, 105 F. 2d 778 (1939); United States v. Rabstein, 
41 F. 2d 227 (D.C. D.N.J. 1930); In re Lobosco, 11 F. 2d 
892 (D.C. E.D. Pa. 1926). Cf. Davis v. United States, 328 

3 Affirmed January 24, 1952, ccrt. denied April 21, 1952. 

6 Affirmed November 23, 1951, cert, denied March 3, 1952. 

~ The appellant has suggested that Bonaccorsy’s entry into the shop was 
tainted because the purpose of such entry was to conduct an illegal exploratory 
search, in the hope of uncovering evidence which would provide the basis for 
a subsequent arrest (Br. 8-9). We do not think the record supports this 
conclusion. Officer Bonaccorsy testified repeatedly that he went to the prem¬ 
ises merely to investigate a gambling complaint (J.A. 3, 7, 10, 15, 21, 23, 24, 
25). We submit, however, that the motive which prompted the officer to 
go to the premises, whatever it might have been, was, under the circumstances 
of this case, immaterial. The arrest and the seizure incident thereto were 
based, not upon a search, but upon what actually transpired before the officer 
while on premises where ho had a right to be. Cf. Seller v. United States, 
305 U.S. 251, 59 Sup. Ct 174, 83 L. Ed. 151 (1938). 
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U.S. 582, 592, 66 Sup. Ct. 1256, 90 L. Ed. 1453 (1946). 
Although no persons were present in the business portion 
of the shop, the officer observed through an open door 
located at the rear of said shop a number of people in an 
adjoining room, all actively engaged. This room, described 
by Bonaccorsy as an office, contained a desk, before which 
the appellant and others were sitting, a table situated to the 
rear of the appellant, and a number of chairs. Upon the 
desk and table the officer saw' certain papers. He moved 
tow’ards the rear of the shop and, as he neared the open 
door, w'as able to identify these papers, to his satisfaction, 
as conventional numbers slips and numbers books. Further, 
he saw’ stacks of money lying before the persons seated at 
the desk, large quantities of numbers slips and books on 
the chairs, as well as adding machines and telephones in 
various parts of the room. It appeared to the officer that 
the appellant, and those seated at the desk with him, wrere 
either sorting out numbers slips or counting the money 
before them. (Supra, pp. 2-3.) 

On the basis of this observation, w'e submit that Officer 
Bonaccorsy in arresting the appellant w'hen and as he did 
w’as not acting upon mere suspicion, w’liim or caprice. It 
cannot be doubted that he had genuine reason to believe 
that the appellant was probably engaged in the operation 
of the numbers lottery and that he probably had in his 
possession large quantities of numbers paraphernalia. 
True, he might possibly have been occupied in any one of 
a number of perfectly legitimate pursuits. But the ques¬ 
tion is whether the inference which the officer drew from 
the facts was a reasonable one. In the light of the knowl¬ 
edge he had acquired, by information and by personal 
observation, Bonaccorsy must have been bound to conclude 
that there was a high degree of probability that the appel¬ 
lant was then pursuing the functions of a numbers operator. 
Of course, the officer might have been mistaken—w’liich he 
w'as not! But the mistake w’ould have been that of a reason¬ 
able man, for which Brinegar makes allowance. We most 
respectfully insist that it “w'ould unduly hamper law en- 
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forcement” to grant a motion to suppress evidence under 
such circumstances as these. 8 

It is argued, however, that the arrest of the appellant was 
illegal, such action having been preceded by an unlawful 
search—unlawful, presumably, because made without bene¬ 
fit of a warrant (Br. 17-1S). Apparently the “search” to 
which appellant refers relates to the action of Officer Bonac- 
corsy upon his entrance into the room in which the numbers 
operations was being conducted. (It is not contended, and 
the record refutes any implication, that a search occurred 
prior to such entrance.) The officer testified that immedi¬ 
ately after he entered the room, he approached the desk 
at which the appellant was seated, examined some of the 
material found thereon, and thereby confirmed his previ¬ 
ously drawn conclusion that such material consisted of 
numbers books and slips. He stated that he then placed the 
appellant under arrest. (J.A. 6, 9-10, 27.) To this argu¬ 
ment, two points seem worthy of mention. 

In the first place, it is our view that the existence of the 
numbers slips and books in question was not ascertained by 
means of a search. On the contrary, they were in plain 
sight and subject to general observation by all, both from 
the business portion of the premises and from within the 
inner room as well. Under these circumstances, we submit 
that it cannot reasonably be said that the slips and books 
were discovered as the result of a search. Cradle v. United 
States , 85 U.S. App. D.C. 315, 178 F. 2d 962 (1949). 

s There is no parallel between this case and McDonald, v. United States, 
335 U.S. 451 (1948), upon which the appellant places primary reliance (Br. 
12-1G). The arrest, search and seizure in the McDonald case were founded 
upon an illegal entry by the officers into the rooming house in which the de¬ 
fendant lived. Only as the result of this illegal entry did they have probable 
cause to arrest the defendant. But here, the officers’ entry into the valet 
shop was legal, and there was nothing illegal in the observation made therein 
by Ronaccorsy. He had done nothing improper prior to the time he placed 
appellant under arrest. The arrest was legal because he had probable cause 
to believe that the appellant was committing a felony. We point out, more¬ 
over, that the McDonald case, insofar as it requires a search warrant upon 
the basis of the practicability of obtaining it rather than upon the reason¬ 
ableness of a search incident to a lawful arrest, has been overruled by United 
States v. Rabinovritz, swpra. 
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Even if it be assumed, arguendo, that Bonaccorsy, by his 
examination of the numbers slips and books as described 
above, made a technical search, there can be no doubt that 
he had a right to do so, for the search was predicated upon 
a valid arrest. As we have heretofore discussed, supra, pp. 
10-11, the facts within the officer’s knowledge prior to his 
entrance into the room were clearly sufficient to cause him 
to believe that the occupants thereof were probably com¬ 
mitting a felony. 0 That being true, he was authorized, 
indeed it was his duty, 10 to arrest the appellant. Trupiano 
v. United States, 334 U.S. 699, 705, 68 Sup. Ct. 1229, 92 
L. Ed. 1663 (1948). Any contemporaneous search as an 
incident to such arrest likewise was lawful. United States 
v. Rabinowitz, 339 U.S. 56, 70 Sup. Ct. 430, 94 L. Ed. 633 
(1950); Marron v. United States, 275 U.S. 192, 48 Sup. Ct. 
74, 72 L. Ed. 231 (1927); Agnello v. United States. 269 U.S. 
20, 46 Sup. Ct. 4, 70 L. Ed. 145 (1925); Mills v. United 
States, supra. The appellant’s suggestion that the officer 
should have applied for a warrant since he had ample time 
and opportunity to obtain one is without foundation in law, 
for, as the Supreme Court lias said many times, nowhere 
better than in Agnello v. United States, 269 U.S. 20, 30: i 

The right without a search warrant contemporane¬ 
ously to search persons lawfully arrested while commit¬ 
ting crime and to search the place where the arrest is 
made in order to find and seize things connected with 
the crime as its fruits or as the means by which it was 
committed, as well as weapons and other things to effect 
an escape from custody, is not to be doubted. 

The contention that the Government, by failing to intro¬ 
duce evidence to demonstrate that the articles taken from 

9 The Government has made no attempt to sustain the validity of the arrest 
on the basis of additional information, if any, acquired by the officer after 
his arrival in the room. 

1° D. C. Code (1951) $ 4-143 provides: “If any member of the police force 
shall neglect making any arrest for an offense against the laws of the United 
States committed in his presence, he shall be deemed guilty of a misdmeanor 
and shall be punishable by imprisonment in the District jail or penitentiary not 
exceeding two years, or by a fine not exceeding $500.” 




14 


the possession of the appellant were, in fact, numbers slips 
and books within the statutory definition, seems utterly 
fallacious. 11 It is true that no effort was made to provide 
the lower court with a detailed description of the goods 
seized at the time of the appellant’s arrest, and we submit 
that none was necessary. The arresting officer testified that 
the seized articles—which were, of course introduced in 
evidence and subjected to the inspection of the court— 
were conventional numbers slips and books (J.A. 10). The 
term “numbers slips” has come to have, in this jurisdiction 
at least, a particular meaning and is, without more, elo¬ 
quently descriptive of the articles to which that terminology 
is applied. 1 - As this Court said more than 13 years ago 
in Smith v. United States, 70 App. D.C. 255 at 257, 105 F. 
2d 778 at 780: 

* * * The uncontradicted evidence shows that appellant 
was in possession of a book of numbers slips which it 
is a matter of common knowledge in this community 
are the receipts given to the players of the game. 

CONCLUSION 

It is respectfully submitted that the judgment of the trial 
court is correct and that the conviction should be affirmed. 

Charles M. Irelax 
United States Attorney 

John D. Lane 
William R. Glendox 
Willlvm J. Peck 

Assistant United States 
Attorneys 

ii We point out, in passing, that the contention under consideration is 
raised for the first time on appeal. 

i-This Court can take judicial notice of the general features of the opera¬ 
tion of the numbers game in view of the numerous cases that ha% - e come before 
it in which the records contained expert testimony on the subject. See, for 
instance, the Joint Appendices in McKnight v. United States, Xo. 10,163, and 
Simmons v. United States, No. 11,372. 
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PETITION FOR REHEARING 

To the Honorable United States Court of Appeals for 
the District of Columbia Circuit: 

Tbo appellant, by his attorneys, respectfully petitions 
this Honorable Court for a rehearing of this appeal by the 
Court in banc: and in the event a majority of the active 
members fails to order same, it is respectfully requested 
that this petition be considered as one for rehearing before 
the same Bench. As grounds for his petition, the appellant 
respectfully represents as follows: j 

I. The decision fails to consider and give effect to the 
illegality of the action of police officers who having infor¬ 
mation from an undisclosed informant for more than a 
week, uninvited, and without any warrant, entered a shop 
in which they had no intention of transacting any busi¬ 
ness connected therewith and solely for the purpose of 
conducting a raid. 

II. The decision erroneously assumes that the police 
officers made the arrest for a felony committed in their 
presence prior to the search and seizure of the articles, 
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and is entirely contrary to the uncontroverted testimony 
which was that when the officers came to the room in the 
rear ot the store (the living quarters of appellant) they 
saw money and slips of paper therein; and after entering 
that room and after examination , determined to their satis¬ 
faction that the slips of paper were number slips, then 
they arrested appellant; and that therefore the search 
and not the arrest was the real object of the officers in 
entering’ the premises searched, and that the arrest was a 
pretext for, or at most, an incident of the search. 

POINT I 

Tlie Court in its opinion (P. 2) states that the entry by 
the officers into the public valet and shoeshine shop was 
legal. The assumption is that this shop was open to the 
public and therefore anyone could enter. These officers 
testified that they went to the shop only for the purpose of 
conducting a gambling investigation and a raid, and not to 
transact any business connected with the valet shop. 

A shopkeeper extends an implied invitation to the public 
to enter his shop for the purpose of transacting business 
connected therewith. The public in general has his im¬ 
plied consent to enter his shop for that purpose. It would 
be stretching the legal fiction of implied consent to the 
ridiculous to apply it so as to bestow rights which are 
contrary to reality. A shopkeeper gives no more implied 
consent to police officers to enter and conduct an explora¬ 
tory raid than the shopkeeper would give to a robber to 
enter for the purpose of robbing the shopkeeper. 

Quite appropriate in this connection is the admonition 
of the Supreme Court in the case of U. .S'. v. Lefknwitz. 28.") 
r. S. 452, 467: 

The protection of the Fourth Amendment “is not 
to be impaired by judicial sanction of equivocal 
methods, which, regarded superficially, may seem to 
(‘scape the challenge of illegality but which, in reality, 
strike at the substance of the constitutional right.” 


Also appropriate is this admonition from Boyd v. S„ 116 
I T .S. 616, 635: 

“ * w * illegitimate and unconstitutional practices 
get their flrst footing in that wav, nanielv: bv silent 
approaches and deviations from legal modes of pro¬ 
cedure. This can only he obviated by adhering to the 
rule that constitutional provisions for the security of 
a person and property should be liberally construed. 
A close and literal construction deprives them of jhalf 
of their efficacy and leads to gradual depreciation of 
the right, as it if consisted more in sound than in sub¬ 
stance. It is the duty of courts to be more watchful 
for the constitutional rights of the citizens, and against 
anv stealthv encroachments thereon.'” 

• • i 


Here, the officers testified that they had the alleged in¬ 
formation for about a week, made no effort to and did 
not appear before a magistrate with their informant to 
apply for a search warrant, and went to appellant's shop 
solely for the purpose of conducting a raid. This is 
clearly what has been described by the Supreme Court 
as “ equirocal methods, which, regarded superficially, may 
set'iit to escape the challenge of illegality but which i, in 
reality, strike at the substance of the constitutional right/' 
(Emphasis supplied.) 

It is the contention of appellant that the entry of the 
police officers into his shop for the purpose of conducting 
a raid on information, and without any warrant, was il¬ 
legal, and that the evidence seized by them after said entry, 
was inadmissible. > 


POINT II 

t 

The decision conclusivelv assumes that the officers made 

• ! 

a lawful arrest for a felony being committed in their pres¬ 
ence, and that therefore the search and seizure were law¬ 
ful as incident to that arrest. 

The evidence clearlv shows that not onlv did the officers 

• * 

enter the shop for the purpose of making a raid without 
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a lawful warrant, but they also entered the living quarters 
of the appellant uninvited, without a warrant, for the sole 
purpose of making a search and seizure, and to there¬ 
after make an arrest if they determined that articles in 
that room were used in connection with a lottery. After 
entering the living quarters of appellant, they examined 
certain articles on two tables, and after said examination 
and determination to their satisfaction that said articles 
were numbers slips, they thru placed appellant and others 
under arrest. 


In determining the legality of the searches, seizures, and 
arrests in this case, it is well for the Court to remember the 
testimony of the police officers that they had never been in 
the premises searched, or the valet shop, prior to the day 
of the raid, and did not have information regarding any 
individual who might be in said premises or shop on said 
dav. 


Pretermitting the legality of the entry of the officers 
into the shop, their entry into appellant's living quarters 
was not made because tlicv observed anvone committing 
any crime, but only for the purpose of making a search 
to determine whether in their opinions a violation of the 
lottery statute was being committed, and than to seize any 
papers and effects, and thereafter to make an arrest if 
an examination of the papers and effects disclosed the 
things seized, in their opinions, were number slips. This 
is clearly borne out by the evidence. 

This is not a case, as stated in the opinion, of officers 
observing a felony being committed in their presence, but 
is one in which officers entered premises for the purpose 
of conducting a general exploratory search for merely 
evidentiary materials tending to connect the accused with 
some crime. This also is a case where the search and not 
the arrest was the real object of the officers in entering 
upon the premises; and the arrest was at the most, an 
incident of the search. The search therefore is not, and 


cannot be considered a reasonable one within the Consti¬ 
tution because the arrest was incident to the seizure and 
not. the seizure to the arrest. See: McKnight v. U. Sj, 77 
U. S. App. D. C. lbl; Henderson v. U.S. (C.C.A. 4) 12 F. 
2d 528, 531, 51 ALR 420; Harris v. U. S. 331 IT. S 145, 153. 

Even if it can be considered that the arrest in this case 
was made prior to the search, the evidence would not be 
admissible because the arrest may not be used as a pre¬ 
text to search for evidence. U.S. v. Lefkowitz, supra. 


It. is obvious that the searches, seizures, and arrests 
were in violation of the Constitution, the articles received 
in evidence were inadmissible, and the conviction of appel¬ 
lant should be set aside. 


The cases cited in the court’s opinion in support thereof 
do not hold contrary to appellant’s contentions, in view 
of the evidence in this case. 


CONCLUSION 

For the reasons hereinabove set forth, it is respectfully 
prayed that this petition for a rehearing be granted and 
that the opinion filed in this cause on April 30, 1953,j be 
reversed and entered in favor of petitioner-appellant. 

Respectfully submitted, 

Myron G. Ehrlich, 

Joseph Sitnick, 

Attorneys for Appellant. 

CERTIFICATE 
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